IN THE FEDERAL HIGH COURT

HOLDEN AT LAGOS, NIGERIA
ON TUESDAY THE 215" DAY OF FEBRUARY, 2017
BEFORE THE HONOURABLE JUSTICE

M.B. IDRIS
JUDGE
| SUIT NO: FHC/L/C$/827/2014
- BETWEEN:-
MR. GEORGE OKONJI oot "PLAINTIFF
- (Suing as Administrator of the Estate of |
M Pabich Eze Obaonji | acedned) for
anclon ehalf of the Depencents of the
Deceaced and the Estate of the Decensed)
AND

1. DANA AIRLINES LIMITED
2. STACEY VEOLETTE SELLERS }

(Sued as the Personal Pepresentative

of the Estate of Mr. Pater Simaons Wartan)

DEFENDANTS

RULING

The suit came up on Tuesclay, 241 January 2017, where
Counsel to the Plaintiff sc:»ugh’r to tender 23 (’rwerﬁy-fhree)
documents through the Plaintiff's witness (PW1), howsver,
the Court adjourned the suit to 25ih January, 2017, for the
continuation of trial. On 25t January, 2017 when the trial
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confinued, Counsel to the 15 and 2nd Defendants objected
to the admissibility of the documents. The first ground of
objection proffered by the 15 and 2nd Defendant's Counsel
wais the challenge to the admissibility of the Certificate of
Authentication by Pebecca Smith of Irwin Mitchell LLP on
the ground that Mrs. Smith has to be hers to persondally

depose to the Certificate of Authentication. Secondly,

- Counsel to the 1 and 20 Defenclant respedctively,
challenged the admissibility of the emails on the Jround

~that PWT s not the maker of the saic emails and s a result

he cannot give evidence of the said emails. Further, that
some of the emails were ot signed and dated. Counsel to
the 2nd Defendant further contended that the WYG
_In’rerru:t’rional employment extension letters dated  13H
August 2010, 31t July 2011 aincl 17t HMavemiber 2011, invoices
fo Atos Consulting dated 28 Felbrucry 2012 and 23t March
2012, contract betwsen Atos Caonsulting and Patrick Okonji
dated 3@ March 2012, Ietter of cmployment of 248
November 2009, letter of limited extension of contract
cdated 12" January 2010, all consultant invoices, fa dcited
12t August 2014, and lstters of lrwin Mitchell to WYG
Infernattional and the Atos Consultancy are all not criginals.
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He further contended that ariginals cught to be rought
and that no foundation was laicd as to the whersahouts of
the original documents. It was also contendsd that the
letter of WYG International ciéﬁed 120 June 2015 and the
Atos Consulting letter of 111 June 2015 was not addressed
to anybhody and as aresultis a mere statement and that the
withess not being the author of the aforementioned
~dacuments cannot testify to the saidl lstters. Counsel relied
on section 39 of the Evidence Act and contended that the

documents were in brecch of the Evidence Act

In response to the objection of the Defenclants, Cc»unﬁel
to  the Plaintiff contended that the objection s
miscmceived Cmd that a Certificate of Authertication is not
equivalent to an affidavit and that there is no provision of
the law which requires such o Certificate to be an affidavit,
In o’r.her wards, it does not say that it has to be swarn before
a Commissioner for Oath or a sworn affidavit, He relied on
Section 84 (4)(b)(i) of the Evidence Act. Counsel further
contended that the foundation was that the documents
~were obtained from his late brother's employer's in the
United Kingdom. That it is unrecsonable inference to draw
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that bringing the makers of thewe documents, it will have
been unreasonably practicable. Counsel submitted further
that itis for the Court to determins whether it is recsonable
or unreasonable. He further contended that section 84 of
the BEvidence Act presupposes that the documents are not
originals, if the du’rhen’ri‘:i’ry of the documents are
challenged, that goes to weight and not cﬂ:lmissibili’ry.,
Counsel further said that the documents hove bheen
pleaded and frontloaded and that the obiections are not
valid, Relicnce was placed  an Section 39 of the Evidence

| Act.

I have read and consiclerad the crguments of Counsel
and the question that arises is whether the documents are
acdmissible giving the circumstance of the case and of the

law?e

On the first objection raised, Section 34(4) of the

Evidence Act provides that:

(4) In any proceedings where it is desired to Jive C

Q

statement in evidence by virtue of this section,



certfificate doing any of the following things, that is to

say:

identifying the document containing the
statement describing the manner in which it

was produced;

qgiving such  particulars  of Ny device
involved in  the production of that
document as may be appropriate for the

purpose of showing that the document was

procduced by a computer;

dealing with any of the matters to which
the condlitions mentionsd in subsection (2)
above relate, and purporting to he Signec
by a person occupying responsible
position i(n relation to the operation of the

relevant device or the management of the

relevant activities, as the case may ke, s.h(:ill

be evidence of the matter stated in the
cerfificate; and for the purpose of this

subsection it shall bhe sufficient for ¢ Mmcitter



to be stated to the hest of the knowledge

- and belief of the [person stating it.

| refer to the case of R. VS. SHEPHEARD (1993) 1 ALL ER
225 H. L., where the Court drew a difference hetween the
competence of a withess to sign a certificate envisaged ih
parcgraph S(dd) of Schedule 3 of the English PACE Act and
Section 84(4) of the Bviderce Act, and his competence to
give orcl evidence on the reliakility of the computer. The

- Court held as follows:-  ———— S

“The principal argument for the appellant starts with
the proposition that the store detective was not o
Person occupying a responsitble position in relation to
the operation of the computer within the meaning of
para §(d) of Schedule 3 and fhei‘efore wdls not
qualified to sign a certificate for matters contained in
section 69(1). This | accept. Although  the store
detective understood the oparation of the comp‘r,:fer
-and  could  speak  of its reliability she had no
responsibilify for its o}:»ercrﬁon. I cannot however accepnt

the next step in the appellant's cargument, which is that



oral evidence is only acceptable if given by a person
who is qualified to sign the certificate... Proof that the
computeris reliable can e jprovicled in two ways either
by calling oral evidence or by tendering a written
'Cerﬁficafe in accordance with the terms of para 8 of
Sch 3. subject to the power of the Judge to require oral
evidence. It is understandlable that if o certificate is o
be reliecl upon it should show on its face that it is signedd

by a person who from his job  description  can

conficlently he expected to e in position to give

reliable  evidence ahcut  the opercation  of  the
computer. This enables the defendant to decide
whether to accept the certifizate at its face value or
ask the jucge to require cral evidence which can be
challenged in cross-examination. A defenclant seeing o
certificate signed by « store detective would not
necess«:iri/y assume that zuch o person was familiar with
the operation of the computer or had any responsibility
for it and might well challengs the certificate. It does
not however follow that the store cetective cannot in

fact give evidence that she i fully familiar with the



operation of the store's computer and can speak of its

reliability”.

The words of Lord Giiffiths akbove, are clear and
unqmbiguous. In other words, the argument of Counsel that
Rebecca Smith ought to be present to depose to the
cerfificate will fail. Moreover, Counsel to the 16 and 2nd
- Defendants may challenge and discredit the veracity of the
Certificate of Authentication at cross-e-amination stage.
| Further, | am of the opinion that a challengs of this naturs
-~ should] be to the content of the Cerfificate of Authenticity as
stipulated in the provisions of section S4(4)(a) = (c) of the
Eviclence Act. There is nothing in the Evidence Act, 2011
which requires the deponent to e present hers or before o
commissioner for oaths to depose to a cerfificate, all that
the lcw recuires is that the device used he stated, it should
mention the condition of the device and it should contain
the name and signature of the officer responsible for the

operation of the device.

On the second ground objection, Counsel to the

Defendlants challenged the admissibility of the emails on the



ground that PW1 is not the maker of the said emails and as

aresult he cannot give evidence of the sciic emails.

It is a general principle of law that a maker of
document is expected to tender it in svidence, however,
the BEvidence Act has profered certain e ceptions to the
akove rule. In the light of the foregoing | refer to the case
of OMEGA BANK PLC VS. O.B.C. LIMITED NSCQR VOL. 21
(2005) 771 where the Suprere Court held that:-

" there are two basic exceptions o this principle of law:
(1) the mc:ker is cdead (2) The maker can only be
procured by involving the party in o much expenses
that could be oufrageaus in the circumstances of Hhe
case. The rationale behind thiz principles of law is that
while a maker of a clocument is in position to answer
questions on if, the non-maker of it is not in such
position. In the latter situation, a court will not attach
any probative  value  to the document and c
Adocumenf that a court does not attach any probative
value is as good as the mers pciper on which it s
macdle.  After all.  probative value iz the root  of

admissibility of evidence”.



N other Words, as o matter of law, documentary
evidence can be admitted in the absence of the maker
because in the end of the day, relevance is the key to
admissibility  and  probative  value  will come  after
acmissibility. Therefore, the document could be admissible

without the Court attaching any probative value to it

Further, it was also a ground of ohjection that some of
the emdail correspcw:iencés were not signed and dated. The
-question now is, what will constitute o proper signature and
rlc:’r«:-m Thﬁ- »ligh’r of an electronic mail? This question wdas
Froperly  answered in the English case of PEREIRA
FERNANDES VS. MEHTA (2007) ALL ER 891, wherc Judge
Peling, Q.C, held that the header and the email acdrecs

constituted enough signature.  He went further to say:

“I have no doubt that if o ooty crectes and sendls an
=lectronically  created  document then he will  be
freated as having signad it to the same extent that he
would in law be treated as having signed a hard COpPY
of the same Cl'ocumenf.'Tl‘:e fact that the document is

created electronically as opposed to as o hard COopy

can make no difference...., In my view it is not
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impossible to hold that the cautomatic insertion of an
email aclclress is. to use Cave J's language. “intended

for a signature...”

I have looked at all the printed email trails and | Rold
that the emaiil trails are admissible. The emaiils contained the
namss of authors, position occupied by the said authors
andl above all, it was vsig aned off with their email adcresses.
Morsover common practice dictates that an email s

cm:clmh——d W|’rh the czu’rhnm name, r»hmnp nnmln-r wmull
W mr!rin—ss und Ci a,on’n 1cf nuniber which are |-»|«:9~||’f on Gl of
the emails. | find that ﬂn—rv— has bheen full and substomntial
compliance with the above, therafors, this objection will not

stand.

On the issue that the photoca -»I'j. of the documents
were inadmissible, it is general Fnowledge that documents
referred to in pleadings bhecoma part of the pleadings.
Furthermore, in CHRISTOPHER U. NWANJI VS. COASTAL
SERVICES NSCQR VOL. 18 2004 895, it was held that where o
photocopy of an agreement is referred to, and ne thing was
sugassted that the contents were different from that of the

oricinal, the photocopy will be acmissible. Further, an
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e:-;ce;:»’rivo‘n to the rule that there will e no need to lay
foundation is where in a tricil by Pleadings, the party seeking
o tender it had already pleaded it in its form, that is as a
photacopy, the document will, Ixaning other legal problems
be admissible without much ado. S== OKPARA VS. SELOBAR
(2003) FWLR (PT. 142) 1 and NWANJI VS. COASTAL SERVICES
NIG. LIMITED (2004) ALL FWLR (PT. 219) 1150. | have locked
at the Statement of Claim of the Plaintiff and | found that
reference was made to the documents, however, there was
N pléading as to the form of the document. That is, withess
dicl not state in his Statement on Oath that he will be relying
on the photocopy of the said documents. Therefore, this
‘ground of argument cannot haold. 1t is necessary to lay
foundation for the said documents to e admissible.  From
th

that the documents were procured from his brothers

vidence of witness on record, the withiess had stated

D
T

[

employers in the UK and that his lawyers  cssisted  in
procurement of the document. For the purposs of Section
39 of the Bvidence Act, | find that the aforementionad will
suffice to amount as foundation as to the whereabouts of

the originals. It is pertinent that Courts of law observe
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substantial justice rather than technical justice, and again, |

finc that the above is sufficient foundation |,

In the circumstance of this case, | find that the

. documents are admissible. The obhjections of the 1st cnd ond

Defendants are hereby rejected. The document is hereby

-

Marked Exhibits E12 ’ro/Ei’S\!'«%spe«:’rively.

B. Ajilbaicle SAM with A. Dalley, P. Olalere

O. okuomola, A. Qdenajo ana C. Uzodima for the Plaintiff

T. Kola - Balogun (Mrs) with O. Omoghemi for the 1:
Defendant .

J. Majeiagbe with M.C. Mnadi for the 207 Defendant
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