"IN THE FEDERAL HIGH COURT
HOLDEN AT LAGOS NIGERIA |
ON FRIDAY THE 24™ DAY OF MARCH, 2017
BEFORE THE HONOURABLE JUSTICE |
SR “M.B. IDRIS - -
JUDGE”

| SUIT NO : FHC/L/CS/88/17
BETWEEN: e e

UNITY BANK PLC ....ccovrenenes PLAINTIFF/RESPONDENT
AND

1 DEAN SHANGER PROJECTS LIMITED\'
2. ALHAJI UMARU MUTALLAB =
3. MOHAMMED ABUBAKAR AUDU
4. SHEU ADAMU DIKKO P
5. FEDERAL MINISTRY OF FINANCE 1 - |
6. ATTORNEY GENERAL OF THE DEFENDANTS/

FEDERATION | | |APPLICANTS
7.FEDERAL CAPITAL DEVELOPMENT o

AUTHORITY

(FCDA)

8.FBN TRUSTEES NIGERIA LTD

RULING 5



This is a Motion on Notice datéd. &th March, 2017 in

these terms:-

| | ) “MOTION ON NOTICE _ |
BROUGHT PURSUANT TO SECTION 6(6) AND 36 OF
THE 1999 CONSTITUTION OF THE FEDERAL
REPUBLIC OF NIGERIA AS AMENDED, ORDER 26
RULE 11 OF THE FEDERAL HIGH (CIVIL
PROCEDURE RULES) 2002 AND UNDER TiEZ
INHERENT JURISDICTION OF THIS HONOURABLE
S COURT o

TAKE NOTICE that the Honourable Court shall be moved

on thc day of .oiiiinl. e 2017, at the hour of 9 O’

clock in- the forenoun 01' SO soon thcl eafter as C‘ounsel for

the Defendants/ Appllc:ants may be heard on hehalf of the

Applicant praying for:-

(1') | AAN ORDER' of fhi’s Héﬁbﬁfﬁbié»-Cbm‘t‘.'Sétting?aside o
and/or vacating and/ oi‘ discharging the order of
Mareva 11131111(:t1011 granted by His LOldShlp Hon.

-Justlce M.B. Ich 1s on 2nd February, 20 17 agamst the

1st, 2nd 3rd and 4th De[endants / Applu ants

_AND FOR other Olcle1s as thls Honomable Court may

deem fit to make in the cir Cumstalue
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 GROUNDS _UPON WHICH THE APPLICATION IS

BROUGHT:
(a) That the Pla_mt1ff misre pr esentcd fauts lcadmg to the
grant of the maJ eva mjunctlon N | |
(b) That the Plaintiff/ Respondent did not disclose
material facts which would have led to the refusal of
B '_the apphuatlon for meu eva 111;|ungt1011 |
(c) That the Plaintiff / Rcspondcnt did not exhaust all
administrative remedies open to it before applying
~ for mareva 111_]1.11”1( tIOll against the assc*ts uf the 1st -
4t Defendants/ApphLants | | |
(d) That the or der for mareva 111Juﬁctmn was méde

(é)

exparte and should not have been made pending the
heari 1ng and dctel mmatlon of the SU]‘)\taﬂtht‘ suit
without - heari mg f1 om the st - 4th
Defendants/ Apphcants |

That the nature of the order of mar eva 1njumt1un granted
by thls Honou1ablc Cuult tu last t1ll the hcaung and
determination of thc subbtantlve suit has denied the
1st—4th  Defendants/Applicants their right to fair hearing

as constitutionally entrenched.



() That given the FGN sovereign guarantée and escrow
account coupled with - the fact that the Ist - 4th‘
Defendants / Applu.ants are ngc‘l ians and are
resident in Nigeria, that there is no imminent risk or
danger of the 1st 4%  Defendants/Applicants .
transferring or -'dissipati-ng “their ‘assets outside
Nigeria to wérrant grahtihg an order of Mareva

Injunction.”

The application was sujilﬁdfté"d by an affidavit, several
exhibits and a written address.

The Respondent filed a Counter affidavit, some
exhibits and a wr 1tten adch ess: in opposmon | L

At the hearing, Lealned Counsel for the par t1es 1el1ec1
on the processes filed and adopted their respective written
addresses. . - |

In | the Applijéahfé’ w11tten '1'ad'dré's:s, the issue
formulated for the determination of the Court was whether
the Applicants had made out a case to Wanant the Coult to
set aside the or del made by the HOI]OUI able Court on 2nd |
February, 2017. | |

It was argued that the Respondent misrepresented
facts leading to the grant of the mareva injunction, and



that the Respondent refused to disclose material facts
including the fact that thele are suffluent assets to settle
any Judoment debt, -the fact that there was no real or
imminent risk that the Apphcants would remove their
assets from the jurisdiction of this Court or dissipate same, |

and the fact that the Apphcants were not the type of

- per sons to avoid thcu llabllltles

It was further ar guecl that the order of injunction was

made ex-parte and should not have been made pending the

hearing and deter mmatlon of thc substantlve suit ‘without

hearing f1om the Appllcants and that the natule of the‘
mareva 111]111‘10t1011 last till the hearing and determination
of the substantive suit . the Applicants were denied the
right to falr healmg N R B

It was contended that given the FGN Sovereign

guarantee and escrow account coupled with the fact that

the appllcants were ngel 1ans ancl 1@31(1@111: in N1ge1 ia, there

was 10 imminent - 1lsk or dangel of the Apphcants

transferring or dissuaatmg their assets outsmle Nigeria to
warrant granting an order of mareva injunction
The Court was ur oed to gl ant the apphcatlon These

cases Wele 1elled on:--: -



| (1)1 R BENKAY NIG LTD VS. 'CADBURY NIG PLC
(2006) 6 NWLR (PT. 976) 317 -
(2) GALLAHER LTD VS. B.A. T NIG LTD (2015) 13
 NWLR (PT. 1476) 325 |
(3) SOTUMINU VS. OCEAN STEAMSHIP NIG LTD
(1992) 5 NWLR (PT. 239) 1 |
~(4) ODUTOLA VS. LAWAL (2002) 1) NWLR (PT. 749)
633, |

In the Respondent’s written address it- was ar’oued
that where a case of debt is, bhOWl’l agamst a Rcspondent
with assets within jurisdiction, and the assets are hkc-ly to
be disposed of, the Courts can g1ant an order of mareva
llljlll‘lCtIOI] ex pal te. That the facts allcdgedly W1thhelc1 were
: 'not matellal to the gl ant or Otht‘lWlbt‘ of the mareva
1nJunct10n. That the alleged facts are neither relevant nor
material in this case and that same would not have
| affected the chsm etlon of the C‘omt in makmo the mareva
~ order, and that for a fact to be 1clcvant or material the
suppressed- facts must be relevant to a giﬁnt of the
apphcatlon and must be one whuh pr esenae Would havel

moved the Cou1t to 1efusc the apphcatlon



| It was | a1°giied that -the récO\?éi& ‘of | ’the Applicants’
indebtedness to the Respondent via FGN Sovereign
Guarantee (EXLD) and empty escrow account was neither
Contemplated in exhlblts B C, 1101" UT1 énd UTS ~ That
‘mareva 111_]1.11‘1Ct1011$ are antu 1pat01y in nature and made
against assets within jurisdiction, and against a party
either w1thm or out31de the Country IR |
The Cou1t was ur ged to dlSl‘l‘llSS the applu ation. These

cases were relied on:-

(1) AZUH VS. UBN (2014) 11 NWLR (PT. 1419) 586
(2) KOTOYE VS. CBN (1989) 1 NWLR (PT. 98) 419
(3] IFC VS. DSNL OFFSHORE LTD (2008) 7 NWLR
© (PT. 1087)592. N L
~ (4) SOTUMINU VS. 'OCEAN STEAMSHIP NIG LTD
 (SUPRA) |
(5) UTB LTD VS. DOLMETSCH PHARM NIG LTD
~ (2007) NWLR (PT. 1061) 520. |
(6) AMCON VS. GENESISCOPR LTD & ORS (2000)
LPELR-12050 (CA) |
(7) KUFEJI VS. KOGBE (1961) ALL NLR 122
(8) R. BENKAY NIG LTD VS. CADBURY NIG PLC
 (2006) 6 NWLR (PT. 796) 338
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(9) TRADE BANK PLC vs BARILUX NIG LTD
© (2000) 13 NWLR (PT. 685) 492
(10) DANGABAR VS. FRN (2012) LPELR-19732 (CA)
(11) AKINGBOLA VS. EFCC (2012) 9 NWLR (PT.
1306)475 LT | |

I have read the Wi‘itten addresses filed and I have

considered the submlssmns made in wr 1t1ng and orally in

" "'open C‘oult Q»hould thls apphcatlon be gl anted in the light

of the facts and the law?

What is the law? | o

The WOld “mareva” camc into legal Lll(lt‘S in 19
‘followmg the d(?(‘lSlOll of Enghsh Court of Appeal in
MAREVA COMPANIA NAVIERA - SA. VS.
INTERNATIONAL BULKCARRIERS S A. (1975) 2 LLR
" 509 “The word * ‘mar eva’ thel efore, was lifted fr om the first
name of the appe_llant company in the case. The injunction
granted by the English ‘Court of Appeal in this case was
~unique, because it was not one of the for ms of 111311nct10n “
v”known then to the common and statutory law. The
injunction granted by that Court was to the following

effect:-



“In my opinion that pmzclple upplze\ to a
"'credztor who hu\ a rig Jht l‘o be pazd the clebt
owing to him. even bcfwe lw has cbt(tbllSthl “
his right by getting judgment for it. If it

..appear that the debt lb due and owing - and
o there is a dan Jer ﬂuu‘ the debtor may dispose
of his assets so as to clcfeut it before judg Jmant

- the Court has jurisdiction in a proper case to

g JIGHT cm mteil utory fud Jment sv as tu pievent

him dzopuqm g uf thu; assets._ It seems to me
that this is a proper case for the exercise of this
= Jun':du tion.. There is money in a bank in
| 'Lomlon wlm,h bf(élldo n the name of these tzmc
Charters. The tzme Cha;te;o have contiol of it,

they may at anytime disposed of it or remove it

'__Vv'out of tlus coum‘ry If they LZH so, the ship

OZUTI&Ib may J ?lel)ci ch the chcu ter hire, the ship
is on way to In.dla, It will complete the voyage

and the cargo discharged. And the qhip owner

ma J not ¢ Jet thczr chartcr Ime uz‘ ull n fuce of

‘this danger ] thmk th court 'ou_ght to grant an
ijunction to restrain the defendants from

. -disposing of these monies now in the bank in



th

London until the trial or judgment in this action.

- Nigerian C(’)Lll ts have, since thc pr omulgatmn of this rule in

England bt‘ﬁ’l’l applymg same w111y mlly The qupl eme
Court, for instance, consldered this injunction in the case of

SOTUMINU VS. OCEAN STEAMSHIP (NIG) LTD (1992) 5

’NWLR (PT 239) 1 S. C Commentmo on the onom and

nature of this 111311110t1o11 Nnaemcka Agu J.S C.,' on page

25, held, regarding the Mareva case supra as follows:

quch llljlln(,thle are novcl cuul came .on the
fi rmament of miumtzunx onlz/ in 1975 in the
case relied upon. The granting of such injunction
was - a ﬁmdmnental depcmfure ﬁom the
| €7'<7Tthll€ Jcllél(tl rule thut a plumtlff wuuld take
his queue with other (.Iedltulo uf the Llefcndunl
and if he obtained a judgment against the
defendant he would simply, subject to the rules
on priorities of 'd'eb'ts';' execute it on the
defendant’s available assets or on the person of
rthe defendant. In 1975 the Court of Appeal (of
En Jland) in the _]lld Jment czted above mtr duced
a more llbl(jllltl’)llb fcuture mto ﬂ'lc pmctz e «:»f
injunctions. This introduced a limited exception to
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the géners"dl Tule bygm nting é.it»‘jji“tr'té.- infunctions
restraining defenddnts from disposing of or
dealin j with an Yy other "QS““ts within the
]lll‘lbdltthI'l of the court or lemovm g or Lll\pOSlH(/ ,_
out of the ﬂmsdzctzon monles sta.nc‘lmg to the
credit of the defendant even before a judgment
against him, qee: Nlppon 'Yuqen Kaisha vs.
Karageoris (1975)1 WLR Juou But as ‘the case
itself says, such will be gra.nted cmly if it

appears that the debt is due and owing.”

His lordship, Omu, J .C., un the othcr hand, held on
page 29 at a mareva injunction is or dercd hefore the action
between the parties is heard and determined, because of
the urgency usually -att,ache_d to vfhis’ type of N
application. T S

The Court of Appeal, in E.S & C.S. Ltd. vs. N.M. B.
Ltd (2005) 7 NWLR (PT 924) 2-1.,5  C.A al-Sb_lheld"as a

follows:

This is a novel injunction that came on the
frmamcnt ufuyunctzonb only in 1975. It is an_

ex pm‘te znﬂmcl‘zon thcqt iestmzns the
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defendant from disposing of or dealing with
any "‘otherijv assets within ﬂmsclzctlun of the
court or rem:’»vz'n]/cliclmein J out of the
Jurmdutwn monies standm g to the uedzt of
the dcfcndant evcn befow a Jucl Jment is
'enterecl (lj(lln\t Ium Such mﬂmdzon wuulcl
however, only be granted if it appears that

the debt is due and owing

Before it could be 'gi'ahted, the Applicant must
fulfill all of the ﬁjllowing conditions, which
‘that Lowt lifted from SC)TUMINU’S case,

qupm numel Yy

(i)' " That he has «a juStic:iable cause of
o aétz’dri agdihsfth& Defendant; ]

(ii) | V'Tha..t there is a real and imminent risk

| of the defendant lemuvan his assets
| from szsdtctrun ther eb J 7emle1m g
nuquto:y um/ ﬂtdqment whu_h the -

| plamtﬂ mig Jht ubtam '_ | |

(iii) That he has made « Jull disclosure of

all  material  facts relating to the
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(iv)

(v)

application,

That he has g szen Judl pcu*tzcuZun of the

,,»ass«gt\s‘ ~of  the dcfendcmt  within

~ jurisdiction;

That the huhmc« uf cunvcmemc is on

, hlS s ul und

f'\'T‘hat “he is- j.wfeparéd to give an

undertaking as to damages.

Theire must be a threatened invasion of the

. plaintiffs legal rights. Mere e.x#].?res'sion of

speculative fear of dissipation of assets is not

enough to justify qmnting of the order. Per

Ogunbiyi, .J. CA lcad Jurlqment on pu ges 58

259: -

From dall deductions the plaantiff at the lower

court set up a “.laim' of -deht owed - from the

-Zfendunt thc exact lel?e [oj] which was

vehementl; Y dszutcd and there was also no

evidence culclmcd to <:uppmt the defcmlunts

fusal rn pay the cclle Jc(l sum In the same

~ authontJ uf Quiummu case supm at p. 27

par. H his Lordship Nnaemeka-Ag gu « J SC on the
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‘question of sérious risk  of disposal or
dissipation of asse em]_?hasized among

others the necessit uf the pmuf

. ’.f‘.'-v..that there is an unmment (l(m ger of very
substantial damage or further damag Jek and
show éxtreme p;'Oba.b'iZit Y of i77'épdraible in jiuy
f‘to 1 Jht or pr open‘ J of the Apphcuni .... Mere
exp;esmon of un\ub\tuntutt - fear is not

enough”

"-ftﬁﬁbllmbé'.»Th'at the resp’dn‘deh.t’s argﬁment of the
need to show only that the defendant might deal
with the assets to defeat the t:TLLZ\ uf Justice
| :-l??O])Oolthll u/nnuf find pmpei placement within

the concept of qotummu case supra,

* Not all non- clzsclusz s would (m{um(ltlulllJ lead
A;'To dhchch (f a mcucvu mdei the fact not
disclosed must be material "to the issues on
which the Learned fﬁal .yfil.L'de ought to have
o been mfornmd at the trm of the 'applicdtion'

p(. r Og Junhz yi, JCA lead jud Jment on page 259
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e Because of its very Juwunum and repressive
nature, a mareva mder being g an equitable

| _relch It(jltllé’b the upplzumt to cmnc wzth'_v

."rclean hands. Pcl Qg szhz yi, J.CA on pu ges
259-26(0

In othcr wmds, thc maore duuuman the Ielltff qothht
7"thc Jic(ltel the ohlu/utz”n uf (.l anlmcss Lord Dennmq,
MR in Bank Mellat v. Nzlxpuw (1 Q\q) FR\ 7 at 89 for

instance held and ;u.zcl.-

9 would Z'ike) to repeat .z‘u‘lu-‘d'.had been said on
many occasions when an ex parte application

- 1s made for a mareva mjunctlun it is of first
r'-*"zmportcuu,e that thc plumtlff should make Suldl
*‘and frank dz.sclosu.re of all matenal facts. He "
ought to  state the nature of the case and his
Cause uf action. Equ("{ll y in fuzn ess to the
Def«-n:lunt the lenfszuzuhl to disclas S, (13 s far as
he is able any clefence. which the defendant has
indicated in onexpondence or elsewhere. It is

S only: zf'SUChQinfm"malfi'gm is fa-irly before the
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court that a mareva injunction can he properly
granted Thc plumtijf should make full and
ﬁank | dm ISUF uf all matters in  his -
knowledge whzch are material for the judge to

know...”

It is trite ﬂ'lc refmc that z‘he duty J to muhe full and
Jfrank disclosure also requne< the plaintiff to make
quffczent enquu es b(:fOIc,’ fZlHJ the apphcalzon Jfor

a mai (?7)(7, UUU??C‘UO?‘L

The principle zinderlying the gra_nl_“ of u marevda

injunction is to prevent the plaintiff from being

| '.j'cﬁedt =l out of the pruwed.. uf an u(,tmn, oh(}llhl it
be successfil, bJ a th’fc”(l(t”l 17(018f€’77‘lilJ his
assets within jurisdiction; hence the need to arrest

| -those assets. PCW (UNDERWRITING AGENCIES),
'LTD VS. DIXON V(1 983) 2 ALL ER-

Although a mareva order is for all intents and
. purposes a speaal 01dc1 it should be made in
"'-Vcry e}\cg:pf;lonal ~eir cumstances and should nut
be applied i1‘1> ut'ter:chsregard to due consideration
for laid down "_principles_'of fair v_hearin’g, jListiCe
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and fairness. That was why stiff conditions were

laid down in Sotuminu’s case.

In the ea111c~1 Lasc of EFE FINANCE HOLDINGS
LTD. VS. OSAGLE OKEKE OTEGBOLA & CO. (2000) 5 NWLR’
(PT. 658) 536 CA, the Court of Appeal had held in respect to this

~ type of injunction as follows:

e A mareva order is in‘ real_ity a
SE‘Clll'ity for jurlgment Its purpose is
not only mezely to p1csech thc- res
= as in or dmary 111]L111LUOI‘1S but also
to secure assets for execution of
_va_ntlclpated Judgmcnt Thus, it can-
| be hkencd to the pr Du:‘dlllt‘ f01 ‘the
an,est of a Shlp and the related

concept of the sister ship action.

_‘ oA mar eva or dcl Opc‘l ates in. 1c111 and. N
jtakcs cffﬂt fmm th mumcnt it is
pronounced on every asset of the
'dcfendant in 1c-1a110n to whuh it is

o granted
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I

3 A mareva llljllllLthll 1s aimed at

""restrammg o thc defendant .

(antlclpated _]udgmcnt debtor) from
removmg or c11581pdtmg any of his
absets . Wlthm Juusdlctlon Whlché ,
~ may be utilised _satlbfy the
- judgment debt shoulcl the judgment

' go against him.

e Mareva injunction is an established
feature of English Law, which should

be gl anted where it appcals likely

that | the plamtlff would | lleGOchI.-

Judgment aga.mst thc_. defendant for a
'c:er'tain or approximate sum and there
_is reason to _'beliexj[e’, that the defendant |
has as‘S'ét-S*Withih-‘vtvhe" jurisdiction to
" meet the judgment wholly or in part,
but might deal with them so that they

V_N'“would nut be avallablc or tlaceable

when Judgment 1s -chmually given

‘against him.
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. A Maleva 'ordef extends to any asset
of the defendant within the
Jur isdiction of the C‘ourt Thus any
""':attaghable ass_.ct of thc Defcndant can
be restrained by a mareva nrder. Such
asset need not be the bl.lb_] matter of
o the d1spute in court. Thc 1at1onalc- for |
) t]‘llS is that Judglnen_t debts are
ordinarily satisfied by attaching all
assets of the defendant within
e Jurlsdlctlon Whethef or not they are

part of the htlgatlon pro(. €ss.

e A mareva ordﬂ also has the effect of
--""f’f‘}rrestrammg th‘e' ‘deferidant = from
disposing out of the Junsdu.twn
monies standmg to the credit of the

~ defendant. even befoze a
 judgment is gwcn aga'inst. him.

Reliance on Sotuminu's case at 26.

 The Court of Appeal -again, in this case, restated the
six conditions laid down on Sotuminu’s case; and further
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held that the Lagos: I—hgh Cﬂult belng Vt‘Stt‘d with power
genel allV to gl ant 1ntello<:utmy 1n]unt thl‘lS has power to
grant mareva injunctions. Finally, although the Court of
Appcal agreed that glant of this 11'1JL111Lt1011 1S
discr etlonary, Whth power nlust bc' exercised Judicially
and judiciously, it held on pages 548- 549 that the 3rd
Respondent's application for mareva injunction was
_1‘1ghtly g anted the. ord Rebpundcnt havmg fulfﬂlcd the
| C011c11t10ns lald down in q, »tummu s case. |

It can be glcaned from the decisions ahove, therefore,
that although umque 1n nature, a mareva 111]111’1(_1:101’1 is a
~ for m of an 1ntel locutm y llljull(. tion, Whl(_h can be granted
either on notice or ex parte, _dcpcndmg on  the
circumstances of any given case. Indeed, the Court of
Appeal, in LF.C. VS. DSNL OFFSHORE LTD (2008) 7 NWLR
~(PT. 1087) 592 AT 603 held that it "should he applied for ex-
parte.” This means before it could .be gla,ntc.d, all the
established conditions for the grant of either an interlocutory
| 1nJumtmn on nutlce Or one upon an ex parte application, as the
case mlght be, must be fulﬁlled ’I‘hus in Sotuminu’s case supra,
His Lordship, Nnaemeka-Agu, J.S.C., on pagc 27, dealt w1th the

issue of undertaking to pay damages as follows:-
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Also the appellant did not offef or give any undertaking
as -to (lc‘l.zrz.ci.gEs, _/In: view of tll.e_ high risk and
l’LCLl'ClShip ‘that are uSdell J in".wjlue'cl in an Lﬁr‘(lef of
Mareva injunction. qudl an umlerml\m g is thc price

and sine quu non to the JI ant of 1 lt

His lo1dsh1p fur her hcld in 1'”‘pect to the issue of -

N7

balance of convenience, on pages 27-28, as follows:

But ubove ull the Jrc,clteqt weul\ncss to ﬂ'tc
appellant :c'.(’z'sé"' was thc balum.. of
convenience. Now, -f the
appellant had succee ded in showing g that he
had a ulll\e uf actwn chLmsT the ie\pumlemb
he would have been obllged to show inter alia,
like in an interlocutory injwictidn that the
Vbal'ance oféonvem nce was in lllb ﬂwuw bcfme
he would be entitled tu the ¢ Jnml of a Man:va
injunction.... In a case like this where the
queqtzon zq not whether any perty could be
| a(l quut«:lJ (.()l?l[’(:’llb(ltc’ fm its lo S.'fOl' the
order bem.g made - or reﬁlsed, it will, of

necessity, involve a consideration of a wide

an



umge uf matters Llependzng on the fucts of the
particular case, which go to make up the
gen.e.ra.l baZ(u_z’ce nf coi_u_ze,vnience.v Inr this case, on
| apphcunt’ szdeuf tlié’ -vbl‘tldﬁée‘ zshzs niei"_e
expression of fear that the 54 Re onndent, a
German, may take the ﬁuu’ls of the 1<t Respondent
- out of the Cuum‘iy ..... He has not depf s"'l to
.anJ step\ bemJ taken [7J thc 3rd Re >pu71clent to
take the funds out of the country._ The danger is
- merely fearéd Itis a qu,ia timet g Jround for the
'mjunctzon He must p;ove that ﬂl(?lc is an
imminent dan va uf vcry \uhot:mtml (Zamage or
Sfurther damage and show extreme probability
of ll‘?cpaluhlt m;my to the right or proper ty of
the applzcant The uppllcant in the incmt
case never even attcmpt d to establish any
imminent da,nger of the flmds being siphoned
out of Thé "ountiy | Mere expie}s,sidn of

| unsubstantzuted fear is nut enou Jh

An Applicant for this type of 111_]L111Ltlun must,
therefore, supply to the Cuurt dll the ne y materlal

facts, to enable the Comt ercise 1tb chsu'etlun in his
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g

favour. If the order Sought is 1ntc1 im - based on an ex pal te
application - suppression of matellal fagts w111 as shown in
E. S. & C.S. LTD. VS. N.M.B. LTD,_ supra make the Court
to discharge the ‘interim order, ._upon application by any

affected party.

Instructively the qupreme Court in 7UP BOTTLING
CO. LTD VS. ABIOLA & SONS LTD (1995) 3 NWLR (PT.

383) 257 has hcld that an ex palte 01 d(:‘l is not pt‘l f01 ce

'unconstltutlonal ancl does not v1olate thc ought to fair

hearing.

Let me ddd that the LOI‘Itt‘I‘ﬂpOl ary Vlt'W is Lhat mareva
order is 1egd1 ded as sccul 1ty f01 Judgment 1ts pur pOSt:' being
mainly to secure assets of the Defendant for the execution of

the anticipated Judgmc-nt It ]S no longm a prer cqulsne that

the assets that are the (')])Jt‘tt of a 1na1 eva nnungtlon are at

risk of being removed f1 om the jur 1sdlct10n It suffices that
the assets are bcmg dissipated or that the leue of the assets
are being diminished or that the assets are at 1‘isk of being
dissipated or that 'th'_e “value of the assets are at risk of being
diminished within the jurisdiction. See EFE FINANCE VS.
OSAGIE (2000) 5 NWLR (PT. 658) 539. |
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Did the Reé;pondent satisfy the cohditions for the grant of
mareva injunction at the time it was granted? Yes, it did. See
~ paragraphs 4- 56 of t,].';:e,affidav'i,t i_"il‘l__‘;Sl.lpp“(‘)i’t of the -Motion'
Ex-parte vda'tecl_ 17th Jaliuély 2017. See alsd paragraphs 4-
14 of the affidavit of urgency dated 24th January, 2017. The

Court was in my respectful view, right in granting the order.

The facts’ allegedly 'a‘t_teiched by the Respondent herein is
not in my view material for the grant or otherwise of an order:
of mareva injunction, The fact that thc Appl-icai_lts are not
| foreigners 1s not a material fact, or the fact that they are
highly’pl'acéd ixnciliVidual's 'Withint the country.‘ What mattered
at the point of the grant of the order of mareva injunction
- were, among other factols that thc Appluants helcm are
| indebted to the Re spondcm in the bum of NS 116,192,7 22.81
as at October 2016, apd this fact was admitted by the
Appliéants hérein. See paragraphs 26 (n) 26(s), 26(t) and
26(v) of the affidavit in Sl%lp__port of this "applié‘atio‘n and exhibit
 H attached thereto. What also métftéréd to the Court were the
deposition in paragr ap]‘ns S50- 56 of the afﬁdavu in support of

the motlon ex-parte for maleva 111_]111101:1011 and pa1a01aphs |
6-12 of the aff1dav1t of U1 gency on the 1mmment risk of the

Appllcants hel ein dlsblpatmg their assets Wlthm jurisdiction.

24



Py

- It is in the totality of the above, and oth‘erﬂ facts"coﬁtain'ed in

" the aforementioned affidavits that the order of mareva

injunction was granted.

"1 must mention  that the existence of the Sovereign

Guarantee was mentioned in paragraph 9, 10, 11 and 12 of

the affidavit in suppmt of the motion for the grant of mareva

injunction. qee also pa1ag1 aphs 71( ) ((_ ) ancl 36- 4U of the

, sald aff1dav1t

It is important to state that a mareva injunction could be

) glanted ex-par te pcndmg the : défermination of -the

~substant1ve sult It should bc mentloned that thlS IS an

action commenced by Or 1g1natmo Summons and it is
therefore expected that 1t 1s not hostlle and should be heard

and detel mined w1thm a shmt pt“l 1od of tlme A pr t‘bﬁ‘l‘V&tOI’y

order can be madc to Opt‘l ate until the detc~1 mmatlun for the

civil rights and obligations of the parties. See oc-nerally IFC

VS. DSNL OFFSHORE LTD (2008) 7 NWLR (PT 1087) S592;

DUROJAIYE VS CONTINENTAL FEEDERS (NIG) LTD

(2001) 10 NWLR (PT. 722) 657; ESAI DANGABAR VS. FRN
(2012) LPELR-19732 (CA); AKINGBOLA VS. CHAIRMAN

'EFCC (2012) 9 NWLR (PT. 1306) 475; NWUDE VS.
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hereby dismissed. Cost shall be in the cause.

~ CHAIRMAN EFCC (2005) ALL FWLR (PT. 276) 740.

o Inairiving at the above conclusion, I have avoided

dealing with any issue that might arise while hearing the

substantive application.

[ 13 mustbe understood that it is not the intention of the

Cowrt to cripple the Applicants herein and their families

financially. The order of Court can always be varried upon

pl_'_Qpe_r'al;)p}icatiiohn»to favll(’)wvthe- Appliéants withdraw funds to

enable them meet urgent and necessary financial needs. This
order can only be made by the Court upon an application by

the Applicants herein. .~ =

Overall, I hold that this application lacks merit and it is

= |V ==—=atiur{_

v




