IN THE FEDERAL HIGH COURT
-~ HOLDEN AT LAGOS NIGERIA
ON FRIDAY THE 11™ DAY OF MARCH, 2016
BEFORE THE HONOURABLE JUSTICE
M.B. IDRIS
- JUDGE

SUIT NO: FHC/L/CS/ 1851/2014

BETWEEN:
ACCESS BANK PLC...... tesserccnccnccnacnranes TP - PLAINTIFF

AND L
MR. PATRICK SYLVESTER FERNANDES
PET PRIME IMPEX LIMITED
CASH CRAFT ASSETS MANAGEMENT

- LIMITED s ‘ R
SECURITIES AN D EXCHANGE COMMISSION

5. NIGERIA STOCK EXCHANGE

CENTRAL SECURITIES CLEARING SYSTEM —
LTD

Joud

Bl

> DEFENDANTS

»

o

RULING

This Ruling is in respect of two (2) Objections filed by the 1st

and 2nd  and 6th Defendants.

The Objection of the 15t and 27 Defendants is in these terms:-

“NOTICE OF PRELIMIANRY OBJECTION
- BROUGHT PURSUANT TO THE INHERENT
“JURISDICTION OF THIS HONOURABLE COURT
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et and i ond DLfcnchnts/ Applu antb shall BE raising

TAhE NOTICE that the, hcaung of the ahDVc‘ 111c111.1«_)11c1 suit thé

Defendants/Applicants shall raising a preliminary objection
challenging the jurisdiction of this Honourable Court to entertain
the suit and bhall be p1 dymg ful an Uldr'l of thlS Hont ur al le

S Csurt S1.1 1k1ng out thls suit for lack of JLll 1\('11(_ tion.

TAKE FURTHER NOTICE that the grounds of objection are as

follows:-

SRET P '],"f{The SLIth‘Lt lllaU.c‘l uf thls sun dc‘alb W1th a dispute
between an indivie 1ua1 customer and the hank in
respect of an alleged transaction between the
individual customer and the bank: _

2 The Comtlacksthr teultuual jurisdi«:ti«:'n to éntertain
‘the matter since the transaction took place at Port-
Harcourt. | |

3. The Clalmant is not s ecking any principal relief in this
', »-».sult agamst an agany of thc Federal Government.
4. a Non- LC’lllphFlH( e with the pl ovision of section 97 and 98

of the Sheriffs and Civil Process Act.

 This apphcatmn was buppul ted hy an afﬁda\/lt cmcl a written -
adch eSsS. Thc Plaintiff Illc‘d a CO‘Llntc‘l Afhdawt and a wr 1ttcn address

in opposition.

The_ Objectiqn ﬁ_led’y by ﬁlle 6Lh Defendal_lt 1S in thés_e terms:-



S

‘NOTICE OF PRELIMINARY OBJECTION
BROUGHT PURSUANT TO ORDER 26 RULE 1 OF FEDERAL
HIGH COURT (CIVIL PROCEDURE] RULES 2009; SECTIONS 6
(6) (a) OF THE CONSTITUTION OF THE FEDERAL REPUBLIC OF
NIGERIA, 1999 AND UNDER THE INHERENT JURISDICTION OF
THIS HONOURABLE COURT

V' TAKE NC)TICE thdt ‘this I-Ioi‘idin*‘-_é{ljl-e‘ Court will be maoved
on........ the ...;'..clay of 2015 at the h—our of 9 O'clock
in the forenoon or so soon thereafter as Counsel may be
hceud on behalf of the 6t Dcfendant/ Applicant playmg the

| Coult for thc fulluwmg

(1) AN ORDER striking out or dismissing this suit in
limine. L
(2) 'Altc1nat1vdy AN. ORDER Sti‘iking out the 6t

Defendant / Appliéaﬁt from this suit.

AND FOR \ULH I‘LTRTI-IEP UR ()THER ORDERS as this
. ":Honoulablc . Cutu‘r may - deem fit to

make in the cir LU.lTlStdl’l(_r‘Q of th1s case.

TAKE FURTHER NOTICE that the grounds on which this

applic atlcm is predicated - are as
| ”follows o '
(1) This suit as against the Hth

Defendant/Applicant is incompetent having



(6)

been commenced against‘ an agent of a known

and disclosed prlm 1pa1

Thc: Plclll‘ltlffS c*lcum as «“onstltuted discloses

ne . 1ca'<onabls~ cause of actwn a;-,amqt the

o6th  Defendant/Applicant to warrant the

exercise of the jurisdi«*ti'on of this Honourable

. Court or at all The statcmeut uf claim does

not disclose any uoht of cu,tlun whuh the
claimant has agamst the Applicant.

The 6t Defendant/Applicant does not owe any

' »legal : wntz,avtual ~or  other duty or

- 'obhgatlun what:mevm to the Cldlmaut to ‘c»ﬁfer

a right of action on the Plaintiflf against the 6t

Defendant/Applicant.

SIn view of pd_raglaph (3) above, the Plaintiff:

lag:kb the locus Stctl’ldl to maintain this

action as agai:tlSt the 6fh Defendant/Applicant

Failure to disclose a right of action is fatal to

. the Clalmants case, as against . the

ApphLant " :
The Honour ablc Court lcu*ls the competence to

grant the remedies of injunction and

~specific performance sought against the 6t

Deféndant / Appliéant W’h«j is a total stranger to
the contract which is the subject matter of this

dispute



L .-—-\.)

(7) Thi.si ‘sﬁit, as éigainstutulie ' Applicant, was not
commenced in  accordance - with  due
proéess of law and this ‘Honourable Court
la(.ks _]Llllbdlt.tlon tu enter tain the smt as

| agamst the Ath Dcfc—ndant /Applic ant a

The application was supported by an affidavit and a written
addlt‘Sb The Plamtlff hlcrl a C« »untm Afildawt and a wrlttcn address

1n oppnsmon A

At the hearing, both applications bheing a challenge to
jurisdiction were argued together. Learned Counsel relied on the

processes filed and adopted their 1'éslaeCttive written addresses.

I have quickiy examined the ‘i‘é‘cofds of Court, aﬁd thé
processes filed by the Defendants. I have seen that the objection of
the 61 Defendant was filed on the 30 of March 2015, The
Originating processes were howéver Served | on the said »ﬁth

Defendant on the 26t day of Fcbluary, 2015, S(J that by thw time

* the Objection was filed, tlu 6t Defendant was clear ly out of time to

file same.’

Filing of Notice of preliminary objection -«jutsidé the tWenty one
days of service of «:»1'igin;ating prcn:‘.essés is 'foehsive't.o ORDER 29
RULE 4 (A) OF THE FEDERAL HIGH COURT (CIVIL
PROCEDURE) RULES 2009.

It appears clear to nle‘fh;at the Notice of Pi'élimii_iary Ohjection

was not duly filed and it is trite law that “ when a process is not
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duly filed before the Court, it “Z(.n:\ not exist m ﬂLc eyes of the laww and
as such the jurisdiction of the Court_ cannot be said to be properly

invoked”. See UNITY BANK PLC VS. KAY PLASTIC (NIG) LTD
(2011) 51 W.R.N. PAGE 96 AT 104.

The apphbabﬂlty and bCDpF’ ol U1du 29 of the Rules f this
Court has been dealt W1th by the Apprllate Cumts In its recent
decision in Suit No: CA/L/1200/2014, NIGERIAN GAS
COMPANY LTD VS. GASLAND COMPANY LTD delivered on the 3
day of July, 2015, the L&OUb Judlual D1v1t.1«.;n of thc Court of Appc:tl

held as follows:-

“In my -«nmngt «jpinion, the sole issue (supra) formulated
by the Appellant is identical to the Respondent's issue for
determination and based on ‘that premise. [ propose to
follow the Appellant's said iséue fo‘r determination for the

discourse.

careful appraisal of the record relulm g to the appeal
indicates that the Corirt bélazti did not prefer to deal with
the substantive action befdre the preliiniiu:ny objection to
its jurisdiction to entertain the substantive action. Rather
the court below stated that both the preliminar Y ol'y'er'tinn
to its jurisdiction and the. \ubatunt/ve ~action would be
ta lcn in one package. Thc, Cowrt below Jollowed the
decision of thzs Cowrt  (Lagos Diviéion) in CBN V.
AKINGBOLA AND ANOR (SUPRA) n arriving at the said

decision. In thut case lU’Ll«"h z<'al;>u rcpurte'l as CBN V.
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AKINGBOLA AND ANOR (2013) 3 BFLR 128 AT 153-
154 the C‘uurt ((, oram Qaulawa, 17 e J Jh uml Il/l "l'ra,'..f.CAj

held mtei ulm tl at o

“...the Court below was right.to invoke order 29
rule 1 «:»f its I'ltlcb (supra) to order that the
prchmzmuy ubjectlun he heard tQ jkthcl with the

- substantive action at which the preliminary
ohjection to juriscliction Z«qu<' stanrli and
_]uotlﬁc'thlllt Jfreasonublw (,(.Ulb" of mtwn of the
, sub\tuntwc muttcr will ]u— l‘aken fi rst followed by
the bltbotunllllc matter and a decision given on
them in one pdr-ka ge by the cowrt below for the
purpose "»f saving time, «:«:»<t m?«l duplication of
effort by the. parties Luul the Court helow. See

.SENATE PRESIDENT V. NZERIBE (2004) 9
NWLR (PT.878) 251 AT 274 thus -

"

. sa,yirrflg ‘that 'ihe.‘f-issue af jurisdiction
- should be resolved ﬁi"s.‘f']idzbévér does not
‘mean thdt it should be resolved
separately. It can be taken along with
arguments on the merits of the caSe. The
. important thin j' is ﬂirﬁf the court should
| first express its view on jurisdiction before

considering the merits.



The advantage of so proceeding is lhrct in the
event of an appeal by any Qf the parties, it is
edast ] fu7 the Appellu :nurt»fb'eijvi'eSS”its views
“on the decision uf ﬂw lower Court as to
jurisdiction and merit of the case. This removes
the necessity far twd_ cqueals - one as to
- Jurisdiction and the other as to the merit of

the case'.

There is again the case of AMADI V. N. N.P.C. (2000) 10
NWLR (PT 674) 79 AT 100 wherc T IlUlle, C.ILN., held

; mter ulm thut—

"with the success of thc pl«tmtzfj’a appeal

. before us th‘—’ case is to b > sent lr:.zclx_ to the
:-"Hzgh Court to be determine d, hopefully, on
its merits after a delay of 13 years.
Surely, this could lmvc been uzwul«l had
it been that the pozm waa talmn in the
"""3'0«71413 Cof the p;u&;eulm s in  the
substantive claim to enable any aggrieved
party to appeal on both the issue af

| JlU'lbdl(.thl? and the ﬂul Jﬂlcni an the merit

o -'_:=m thc; i o«;ce'dm J a> the ca szhl be



T

Ev:’n whuc. ﬂ ts are "e ded to It,ou ve preliminary

twn f”ﬂ the purpusc of convenience  and
economy of time, the prelimincry objection can be

taken - with the - substantive  matter. See

' OLORUNKUNLE AND ANO V. ADIGUN AND ORS
(2012) 6 NWLR (PT. 1297) 407 AT 426 where this

Court (Okoro, Bage and Pemu, J C.A.) followed
AMADI V. N.N.P.C. (SUPRA) on The samz issue to

hold mter ulm thut—

Tt is instructive that the Supreme
Court has given support to the

- position taken hy -i"hs:”.‘ learned trial
’Jitdgé in  that an ohjection  to
Jurisdiction where facts are needed
to reqolve it can be heard together

. wzth th(, \ub\i:mtwc matter and an

- appeal taken to Jr ther 1f nc-”’cd bhe”,

See alss GOVERNOR OF CENTRAL BANK OF
NIGERIA V. AKINGEOLA (201 3) 3 BFLR 158 AT

178 ‘179.

The hierarchy of Courts in  Nigeria in descending

order is the Supreme Ce nurl fuZL »wul by the Caurt of

'v--ilAppull lhen the l'ﬂlcl Qupcnm Courts uj Record -



/

(Federal High Court, High Cowrt of a State; the

'7.'Fed‘—7al Cupztul Tcmtuzy, Hi Jh C« urt of a Sharia

Court uf App al und Cu'stunu’ét y Cuurl uj Appeal; and
the National Industrial Court) and at the base of the
puramid of Courts are the inferior Courts (J\/L:tgistrate

o -Cmut thw Custo mary, Aiecé Cullltc ete and other

Trlbunals eqtulvlwh;d by an Act or I_«‘w') vide Section
6(5)(a-k) of the Constitution of the Federal Rej_vublic

of Nu‘/crza 1999 as amended (Zi'f"_' C on%titurion)

de zszon given I J the Sll]’!t;??u: Court l\_ binding on

the Courts below it with respect to the maiter decided

which is in issue bhefore the Cowrts helow it, while a

decision given by the Cowrt of Appeal hinds the

courts below it on the same issue; similarly a

decisien given - by the Federal or High Court, for

instance, binds the inferior Courts below it; so, the
Court below out of judicial discipline merely obeyed

precedent or the doctrine of stare du,l\l\ when it

T fvlloum d tlu dect zamn Lf the Court nf Appeal in CBN |

V. AKINGBOLA AND ANOR (SUPRA). The Court

below cannot be faulted in the circumstance vide

‘'OKONJO V. ODJE AND ORS (1985) 10 SC 267
AT 268 - 269, CLEMENT V. IWUANYANWU

(1989) NSCC 234, AFRICAN NEWSPAPERS V.
AKANO (2013) ALL FWLR (PT.605) 345,
SULEMAN V. C.O.P. PLATEAU STATE (2008) 8



NWLR (PT.1089) 298.

'Now OICZ(J' ’29 of the Rules af tltzé Court below

- prc wzd 28—

”20(1 ) Where a ‘ef "ndant zcri.s-fze.s to -
() dispute the Court's
Junwlz(,tzun to try the
claim; or |

(b) .argue that  the Court
| should not evercise its
jurisdiction,  he fnay
apply to the Cowrt for an
‘order décla,iing' that it
“has no such jurisdiction

or should not exer cise

any jurisdiction which it
may have, and the court

may - take  such
cq:plz«.alz« it j'lher with
the Plaintiff’s substantive

suit in so far as the
subbtuntw suit does not
mvolvc the tukm g < f oral

" evidence

11
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(4)

(5

- .

A Defendant making such

application must first file along

with  the . application  a

-memorandum | of appearance

stating ‘that he is appearing

conditionally.

A Defendant who files «a
- I?lé!i?l.lﬁkl;l;'t_fi_g;l.l.i175 : of -.apj.vét'z.r‘jdn'cfe' B
does 'n«j.l.‘, by 0 L“Z«:»iizg, loses dny
right

that he rﬁqy have to dispute the

Court's jurisdiction..

An application under this order

shall; |
(a) Be made within twenty one.
“days - after - service on  the

" Defendant of the originating

process, and

(b) - Be supported by affidauvit

L ~where it is not based on
ground of laww alone.

If the -»Defend_ant - Jiles

an acknowledgment  of service and -

does

12

not make such application
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within _ﬂie , pe;fid&l specified in rule
4 Of thzs order, any such
application can only betaken  at
the conclusion of the trial.
Originating J proc v ess is déﬁi‘led in Order 1 Rule 5
of the Rules of the Cowrt helow to mean any
Cnurt process by wlii«“h a suit is initiated. The
| deﬁnition «301’)«31'3 a suit Lununencetf by writ of
summon\ as 'iS',the' “ase hclc” ;»ls,\ll;éljl'n‘ts by
or Jznutzn J summons, for “example;
consequently J, the Respondent's action which
Was « cOmmenc l by a wnt of suUmmons is within
‘the Bracket uf ldci 29 uj the thlca of the Court

below.

As stated in CBN V. AKINGBOLA (SUPRA) in
' PAGES 150 - -‘—15.1 -of the law report while .
considering Order 29 of the Rlllcb of the Court

below-

-_ ,-”Théf(f_:’ Care ﬂiree_ Si Jmﬁ mt
instances that gwc arder 29 of
the rules of the Cowrt below
mandatmy o «umpulbory

lcnt Fu \1 zfa thfft'n(_l(.ult flcs

13
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the preliminary ob ]«:‘Ll‘l«.’ﬂl_ within

- '2'1_4 days‘of se:rvlce riii him of the

originating  process  and  the

originating process  does not

involve  the  taking of

~oral cl)ldcl the preliminary

" nbjectzun muot he taken together

with the originating proces

wn

- Secc 1«*1 if the prélz"mincqy
Ctljé tion is f le Z after 21 days of

the service on the Defendant of

the originating process, the

preliminary  objection  must  he.

tal“ﬁ ::w,it'hf | the  originating |

proc ss at the conclusion of trial,

whether or not the ariginating

 process does not require the

‘taking of oral evidence.

_.14“'

And  third, if the preliminary

objection is filed and  the

H;”’Ul’latmg process  entails . oral
evulen - whether ul' e ,t it was

Siled by the defendant wzthm 21

days of service on him of the

- originating Process, the



¥

preliminary  objection  must  be
taken first and separate from the
‘ c:g"ifgi;ltdiﬂg process as a threshold
issue. These are the only three
instances discernable Jrom order
29 of the rules of the Court helow
shmuing the court below has no
‘discretion  to -exercise in the
'Unplenwntatz«.»n of order 29 of its
rules,  in my view." (My

emphasis).

See alsc GOVERNOR, CBN V.
AKINGBOLA (SUPRA) AT 176.

Evidently, the Appellant  brought  the

- preliminary objection to jurisdiction of the

Court below outside the 21 days required

to have it taken alone as a threshold

. zs\uc whu h nec ssit itated the 1 invacation of

e Or der 29 thlc 4 uf the thlcb of the Cowrt

below  for the objection to be he_ard
together with the substantive action. The

rationale s bctsed oM Case mauay Jement to

) thc .»ffc«,t ﬂu_tl a pmt Y who raises the

preliminary objection to ﬂu*lsdzctzc»n early

15



“will bc hear rZ on it mbtantl ly, while party
:Sitcll as the Appcllunt whu decided to
-aise it much later after issues have been
Joined would be heard on it thether with
tlu: oub\tuntwe wzt It :Z es not mean the
plg:v:.mt lltlc-'b uf the Cuurf below forbid
the raising of preliminary objection to
jurisrlictinn nor does the said rule of
»(*nsz wluttlé’ Juwn an y suh\hmtwe la.
o s a matter uf 2 «."Ct:(.llllé’ and the
scheduling of the business of the Cowrt
below in uccoulance with its rules. What
it does mean. is thuz‘ tzme whz ch is a
o ‘.Sf_cd‘rce “natural res«_f»ul«:e u;ul whlch S
also the hackbone of litigation must be
properly ma.n.age:d by the poaties and, in
the event « part Y is tardy in the
| ' management of time such a ﬁdrty will he
heard last in matters of preliminary
objection as bti]ﬂltZCLtt?d by the Rules af the
Court below. See by analogy the case of

L AFRICAN PETROLEUM PLC V. ADENIYI

AND ORS (2011) ‘15 NWLR (PT.127)
562.

. The pénalty; for the failure of aparty to

16



_take any step in the proceedin gs within
,"'f;'_the time atlpulatcd ther efore is made
obvz«:»us in the proviso to Order 48 of the
Rules of the Cowrt below for computation

of time in these words--

'v’Pi'Oz'n:déd that any party who deﬁ‘tillts
in performing an act within the time
authorized by the Juclge: or under the
Rules shall pay tu ‘the 'Cowt an
| ;acldztwmtl f«—’c of N200. 00 (two hundred
naira) for each day of bvltl.?h default at

the time of compliance”.

 The prbvis.b | "(s’iq:ﬂ(ﬁ)- CZéLir'ly makes  the
keeping af time for performing an act by
any of the parties obligatory  or

npul:my, which is ’:asécl on thc Jooting
- th_at Cany }e/m_utmc-nt | l'ha.l 1. cribes
penalty for default in carrying out the
requirements of the enactment makes the
137'01)1\1”71-5 uf the ena tm.—mt n gquestion

 . 771( da tury

Rules of Cowrt are not for fancy, or for
- decoration.  They are for orderly

17 -



presentation of ¢ 4Qé<’ When time is of the

- essence in ]\ccl"lil g with the rules of court,
N bthc tzme fmmc ITLllbt be complzal with; or

the party in default nuty lose the

advantage provided by the rules of Court
and fd«"e tleu - consequences of

dis '»bcdknuﬁ \tut l.b Y thc Rules of Court.
Thus in NIGERIAN NAVY AND ORS V.
LABINJO (2012) 17 NWLR (PT.1328) .56 |

at 84, the Cowrt held inter alia that

"The rules aof Court are meant to
be obeyed. The purpose of the

rules is to regulate matters in

court — and assist parties
to any suit or appeal to
present their  cases for

‘the purpase of fair and - quick -
,_~',tria'l_f __'«:‘:rt‘ héaﬁﬁg. Where  the
 ules are quickly complied with,

there will be quick dispensation

of justi«:e ",

AJum zl was hcld in thc Apcx Couurt ¢ ase of MC
INVESTMENTS LTD AND ANOR V. CORE
INVESTMENTS AND  CAPITAL MARKETS

- 180 :



LIMITED (2012) 12 NWLR (PT.1313) 1 AT 17
particularly At Page 20 that:- |

. The “ Ap‘pe'llfdnt should be

‘ remindéd th‘at ‘rules of C«:ﬁu*t are
meant to be obeyed. Any party
who fails to obey Court rules
‘due\ s at his own p«—nl Such a
p:trt Yy as the App«—lhmta herein
cannot  be heard to
ccomplain. -~ See: AFOLABI V.

' ADEKUNLE (1983) SCC 398 |
AT 405, (1983) 2 SCNLR
141; 2 UNIVERSITY OF
LAGOS V. AIGORO (1985)

1 NWLR (PT.1) 143.”

See also UNIVERSITY OF LAGOS V.
- AIGORO (1985) 1 NWLR (PT.1) 143,
- WELLINGTON N v. REGISTERED
 TRUSTEES IJEBUODE (2000) 5 NWLR
(PT.647) 130 which were fullowed in
NIGERIAN NAVY AND ORS V. LABINJO
(SUPRA); WILLIAMS V. HOPERISING
'»VOLUNTARY FUNDS SOCIETY (1982)
13 N.S.C.C. 36, A-G., FEDERATION V.

19



BI-COURTNEY LTD (2012) 14 NWLR
(PT.1321) 467.

_ Tl’le»ar]ument that Order 29 Rule 4 of the

Ritles cof the CuwT below }"Zéprives the.
vappellfmt of its futulury and constitutional
right to raise the issue of jurisdiction at any
tzme is neither here nor there. The Cowt
” bel« gy bll'll]')[ Y mlher PrI to ats rulm by holding
that the issue was mzsed at the stag ge uf the
proceedings when the time for it to be
determined as stated by the rules of the

\ - Court lvelc 0 had 1 u’t come and/ or was not

' 'ripé.

Invariably, at the opportune time stipulated

by the rules of the Court below, the issue of
_-jii'r_‘isdiciiqn will  be. heard  first  and
determinéd béfére the substantive suit is
looked into and, in the event the matter goes
- on appeal ﬂu: Ap].)f—ctl Conart will Iu.we the

benefit af Llevllm g with the entire C'tS
indu\wc af the ubjatzun to jurisdiction in one
, fell swaoop for the pu puse of saving time and
costs and/or pratracted litd gation vule CBN
V. AKINGBOLA (SUPRA) at 151 thus -

20



Th«, ﬁuulcunenml ubjc« twc uf th«; T'UZt:’b
cf ﬂ'Lc Court below is to promaote
speedy dispensation of justice and
avoid proﬁ‘ac:ted trical. Con\cquentl Yy, if
', uzul rvulen«“e is tu I.'c tak n at lhe
hc.ur.‘l.ng uf the main  daction, its
pratracted  nature  due  to  cross-
examination and  re-examination
would undul J delay or hag g d: m the‘
just mul cu.'edztz« uUS ”ll\pv.':.su{l of the
preliminary '«::bjec:tzon contrary to the
spirit and soul «:'f the rules of the Court
below expressed in order 1 1ule

thereof thus - -

"The fundamental objective of
these rules s, Just and

| expedzttous dtsposuton of cases’.

The touchstone of order 1 rule 4 of
 the mles «_:'f the Couwrt bhelow is
therefore ﬁ»r if io do justice f_:ftirZy and
avoid delay plus unnecessary cost of
- pratracted litigation. The Court below,

accordingly, had to ba lun« lhe

criteric. of | fairness, Juxtz:,e

21



convenience, tzmc management

- and,/or cff «“u:nt cise mmm Jement for'

the pm POSE. nf uttamm J Jue,tz e in the

case by deciding to hear both the

prelimim‘ay objection and the main

o ar »plu ut Jeﬂlei

In the present case, the advantage

and protection the appellant will have

of having its preliminary objection .

~attended to. ﬁ}rst,"shd-ll‘ not he lost as

the preliminary - objection will be

heard befc»re the substantive matter

at the time bath the preliminary

nbjertzun LULLI the \ltl'btl_ULtll)t:' muatter

are taken to Jethei

The Cow't bela I 100G suld also. have to

rule on ﬂLc prelunuuuy ul‘{] ction f ir. \t

"thu\ qwzm/ prz« ity tn the p; elzmumn/

objection v«:'v'er and  above  the

substantive matter.”

See also GOVERNOR, CBN V. AKINGBOLA
(SUPRA) AT 176 -177.

- On

the

whole, I see no merit in the

22



}'v.ki;n‘terloc_-utm'y appeal and hereby dismiss it as
the Cowrt did not refuée to hear the objection
to its _]lti'laallut?ull at all: lt \tuted mewl 7 ﬂmt‘
ﬂ'Lc:_.(._ib_] ction ahuuld Iuwc lr en ta_lx,c.n with, the

substantive action as requne(l by its rules.”

I hold that the Notice of Preliminai"y Obje«“tibn of the Gth
- Defendant 1s nc mpctcnt and it 'is “struck uut The issue of
: Junscllctlon shall be takcn at the (.ﬂl'll.lubli n of trial in line with
Order 29 Rule 5 of the Rules of this Court. NS,UOO cost is awarded
in favour of the Plaintiff against the 6% Defendant.

In the 1st ancl 204 DPfendah‘ts’ obj" '“'ti«'"'n it was argued
that the suk »_]cct mattm nf the suit deals wul hbpute between an
individual customer and the bank, and that this Court lacks
jurisdiction to entertain the a«*tion inclurling the territorial
Jjurisdiction to hc‘al Lhc mattm since the tr ansaL tmn took place in
Port HcllbOLllt | |

It was argued that thc SLllt did not seek a relief against an
agency of the Federal Government, and that thc process did not
comply with sections 97. and 95 of the _bh-cl ifs and C .Vﬂ'Proc‘éss

| Thé Court wasiu'ge'd to decline jurisdiction and strike out
the suit.

These cases were relied on:-

(1) ASTC VS. QUORUM CONSORTIUM LTD (2004) 1 NWLR
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(2)
(3)

4

(5)
(6)

M

(8)

(PT. 855)601
INC CO. LTD VS. GIWA (2003) 13 NWLR (PT. 836) 69.

OWNERS OF MV ARABELA VS. NAIC (2008) 11 NWLR (PT.
1097) 182. | |

MADUKOLU vs NKEMDILIM (1962) 2 ALL NLR 581

GFC VS. NNPC (2002) 12 NWLR (PT. 786) 133

GAFAR VS. GOVT. KWARA STATE (2007) 4 NWLR (PT.

1024) 375
TRADE BANK vs BANILUX NIG LTD (2003) 9 NWLR (PT.

825) 416
LADO VS. CPC (2011) 18 NWLR (PT. 1279) 201.

The Pldmtlﬂ‘ a1 guecl in u—ply that the CuLut had territor 1al

"JUIlSdlt tion in C )1c1c1 2 Rule 1 (1) and (4) of the Rules of Court,

and that sections 97 and 98 of the Sheriffs and Civil Process Act

were inapplicable to this cas

" "JLlllSdlt.tlun, c L’l]LLlllCl]t with the htatc ngh Court. Thc Court was - -

It -was ar z»Ducd that the Cumt hq«l buhjc‘t t mattel

urged to dismiss the application.

These authorities were relied on:-

“LIST OF AUTHORITIES

MADUKOLU VS. NKEMDILIM (1962) 2 ALL NLR 581
AT PP. 589-590 o
" ORDER 2 RULES 1 (1) & (4) ozr THE FEDERAL HIGH
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)

when:

COURT (CIVIL . PROCEDURE)  RULES,

2000, - R "7'”' 'V T, -

3. PALM BEACH INSURANCE CO LTD VS. BRUHNS (1997)
9 NWLR (PT.519) 80 @ PARAGRAPH 94 Per Akapahio
JCA. |

4 ODUA INVESTMENT VS. TALABI (1997) 10 NWLR

(PT.523) 1 @ 51 PARA  GH
Per Ogundare JSC. | |
5. NDIC VS. ENTERPRISES LTD & ANOR (2004) 11 CLRN

@ PG 3 LINES 25 30.
6. SAM FARM FINANCIERS LTD VS. MR. AINA (2003)
FWLR [PT. 159] 1482 @ 1496”

1 haw 1ead thw Pl‘ﬂC“-‘SSCb ﬂl‘—d cm_d I havc carefully reviewed
thc submlsuons made. |
The Sole issue submitted for determination is whether this
Court has jurisdiction to cntcl tain this bult

Wl_Lhuu_t,,;gul}ng f_Luthg:l? I do - answe1 " the above poser

unequivocally in the affirmative. It is no longer news that the issue

of jurisdiction is cardinal to the adjudication of disputes between

parties. Thus, in the notorious case of MADUKOLU VS.

_NKEMDILIM (1962) 2 ALL NLR 581 AT PP -589-590, the

Quplcme Court per Bau amian, F.J (at. he thrn was) laid duwu the
major prerequisites for the assumption of jurisdiction by any court

in the land. In that case it was held that a Court is competent
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(1) It is ])IOpcll y constituted as regards munbers and
quulzf (,(ltlun\ of thc membe uf thc I 1ch, and no
(membcr is disg ﬂluhf’ d fur.onc reason or unutlu:r, and
(2) The subject muatter of the case is withan its jurisdiction,
and there is no featur‘e in the case which prevents the
N f._]'C ourt from ckcf"‘lbln g ltc, ]ul‘lodl(,tl«ﬂl and’ '
(3)  The

process of law, and upon ﬁdf [ment of any condition

Q

ase L'.cmes bé’fulb ‘the Cuurt initiated by the

precedent to the exercise of jurisdiction

A review of the case shows that the case on all fours

complied with the aforementioned requirements.

- The Apphcant s Ca »unsﬂ in hlb Wl‘lttcn Eld(ll""b insupport of

thlS apphvatwn ontended that this Court dur’S nut hcth territorial

jurisdiction to entertain this suit. Quite contrary to the learned

counsel’s submission, the issue of territorial jurisdiction in our

JU.dl(.lal system is for. admmntratm convenience. Never tht‘lt‘Sb,
thls Court has thc tr‘l'l‘ltDl'lal C Ol‘npc‘tr‘l‘lk,c tu hear this suit.

The only statutory authority on territorial jurisdietion remains

the rules of court. Thus, Order 2 Rule 1 (1) and (4) of the Federal

High Court (Civil Procedure) Rules, 2009 states:-

2 (1)(1) qlll’i_]eﬁl to lhc Provisions ufuI?J Zaw with re 31 ct to
transfer of suits or to specific subject matters, the place for

the trial «:'f any_suit or matter shall be as provided in this

26



order.

2 (1)) All suits fur \pcuf s »erfummn«:e or upon the
breach uf any  contr (.l,(,t \hull he commenced and
determined in the Judzczal Dzmszon of the Cowrt in which
the contract is supposed to have been performed or in
,whuh the. Dcfcndunt 7e<ulea or carries on substantial part

of hzs business

Based on the above provision uf the Rules of this Court, it is
not the law as contended hy the learnc—.d Counsel to the Applicants
that an action fofbi‘éélu,h of (,ontra(“t can unly hc C ommenwd where
an alleged transac tion le admg to the br cach to ol plax . As a matter
of fact, the rules cited above gives three leave gates to a claimant in
commencing an action against a defendant for breaah of contract.
In the instant case, the Clalmant upt d for-the latter o

[t is noteworthy, that 1~t Defendant who is als«:» thc alter ego
of the second Defendant resides in Lagos and was mc eed served
| with the writ of summens in his residence here in Lagos by the
sheriff of this Court This chspcns‘*s with’ U]IS issue antl sulh es to
cloak th1a. court with t«~1‘1‘1tu1‘1al Jur S(llbl.lul‘l to hear thlS suit. |

Consequently, Order 2 Rules 1(1) and (4) of the Federal High
Court (Civil Procedure) Rules, 2009 thus laid to rest the dust raised
by the Apph«“a_ntb xhcdlr*ngmg the tt*l‘l‘llul‘lal Junsdu tion uf this

Court.

It is not the correct position of the law that a company or
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agency with offices or blamh as in the casé of ‘the 4th Defendant
must be served in its head office as insinuated' by the Applicants'
counsel. Service on a company's branch office in the jurisdic-tion of
the forum has been hélcl to he suffu 1ent On this pllm iple, I refer to
the case of PALM BEACH INSURANCE CO LTD VS BRUHNS
(1997) 9 NWLR (PT.519) 80 @ PARAGRAPH 94 per Akapabio JCA.

Instructively, sections 97 and §8 of the Sheriflf and Civil

Processes Act provides as fe »llqu

“Bvery writ of summaons for service under thzo Part out
of the State or the Capital Territory in which it was
issued shall, in addition to any other en«:lorsa71¢11t ar
notice required by the law of Sulf;;-:h State or the Capital
Territory, have endorsed thereon a notice to the

Jollowing effect (that is to say) ... "

From the wc»‘rdings of the aht:v\}e pmVisiC»ﬁ- it is Cléar that ﬁhly when
a writ is specifically addressed to be served outside jurisdiction that
the endorsement and subsequently the leave of Court talked about by
the Applicants is required. See the address for service on the Gth
Defendant in the writ of summ« )1‘15 ah cady bt‘fult: thc Cuu1‘r

Furthermore, it is qultc sulprlsmg and one wo »ndcls whdt the
Applicants' counsel seeks to achieve by raising the issue when a
careful perusal of thc- writ of summons clearly shows that the Jth
Defendant was NOT addu ssed in the W11t tu be wlwd outsulc the

jurisdiction of this Court. It is mamfest and ubvu.nusly SU,. that the
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Applicants were crying wolves when 'tll_erc“-._':is none in sight by this
contention. | | |

Instructively, the_Writ complained of was 1'_«'3céivec1 at the address
for service by the 4th  Defendant without protest ‘See the pror;f of
service evidencing receipt allcady bef« e thc Cuurt In the case of
ODUA INVESTMENT VS. TALABI (1997) 10 NWLR (PT.523) 1 @ 51
PARA G-H per Ogundare .J3C where a party is served with a writ of
summoné iﬂ» breach of sections 97 and 95 of the Sherifil and Civil
Processes Act, he has a choice either to object to the service or
accept same. In the ’present"case, 'I_l‘lA«':nld' that it 13 the '4.th Deféndant
that should raise objection (if any). |

It is cuite strangé that the Applicants are 1’nak]'ng a case for the
4t Defendant when obviously the party concemed has not
complained. This is a cleér case of c137mg jﬁjfé, than the bereaved.
Consecuently, I hold that the submission of the}_ Applicants' counsel
in the address ih support of this application and the avalanche of
cases erroneously cited in Support on thlS issue are of no moment.
This is purely a voyage of futility VVhl(.h goes to No issue.

The Apphcatlons Counsel in his written address in support of
this a1313H0a6011 laboriously dissipated energy on non endorsement
of the Writ commmencing this suit. To the contrary, the address for
service on the 4 Defendant as pcr thx. Plamhﬂ’s wnt in this 51_111:-
is well within the _]Lll‘lSCh(.th)l’l of this C‘ourt Thclc: was therefore
absolutely no need to have endorsed the said as a writ to be served
outside _]urlschctlon as contended by the Learned Counsel.

Furthermore, there is no evidence placed before this court by
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the Applicants that the said writ which haq ah&ady heen served hy
the sheriff of this Court and I ”elwrl by thc 4th Defendant was
served out31de JL‘Il‘le]lCthl‘l C‘onsequentla]ly the LUl‘ltt‘l‘lthl‘l and
submissions of the learn(. d counsel to the Apphgants as We]l as the
authorities copiously cited on this issue hold no water. ;

The jurisdictional Conﬁ-‘o’v_ersyﬂbetwmn "the 'Federal ,‘ I—I1gh Court
and that of the State. .I_—'_‘Iigh C.‘oﬁrté over dispute Béﬁi}een an
individual custonmer and a bank 1S 1‘01‘1g” dead and buried. The
App]kants’ counsel’s SLﬂDﬁIission in his written address does not
represent the current posltlon of 1_he law It 13 obkus and sadly SO
that the Apphgants CUL]l‘lﬁr‘l is obhwous of the dt"ClSlOl‘lb of our
Courts on _thls issue. For' the avoidance of doubt, in the classical
of NDIC VS. ENTERPRISES LTD & ANOR (2004) 11 CLRN @ PG 3
LINES 25-30 the qupl e1me C‘owt pc1 Ixalao J QC hcld

"Section 251 (1) (d) of thc 1999 constitution does not confer
exclusive jurisdiction in disputes between individual customer
~and the bank on thc >tcllc lugh Courts. All it do 3 18 to remove
the cXLlll\ll’lt J in dealing d with those kinds of glzaputcs Jrom the
cher ‘al High Court; which means that the high court of a state
by virtue of section 271(1) of 1999 constitution shares the

~ Jurisdiction with the Federal High C:{urt.‘ o

Siﬁlilal‘ly, in the case of SAM FARM FINANCIERS LTD VS.
MR. AINA (2003) FWLR (PT. 159) 1482 @ 1496, it was also
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decided that Federal High Court has no exclusive jurisdiction, but
concurrent jurisdiction in respect of banker - customer complaints

to Court. In the light of the above decision ‘it is obvious that the

issue of -th‘e' j111'i's_t1i«:ﬂti'011"6:'f ‘this Court as to the subject matter of

this suit is unassailable.

In the circumstancés, I hold that the Preliminary Objection

filed by ’the 1st and 2nd Defendants lack merit ahd it iQ «*lismissed ,

NS,000 LOSt 1s '[Wctl ded in favour of the Plamtlff dgctll'lbt the 1st and

2nd Defcndantq

| A. Akintomiwa for the Plaintiff

O Edch for thc 4th Dcfendant | .

R. Uz chi W1th I F. Ariranmien for the 6th Drfcn( lant



