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IN THE FEDEREL HIGH COURT OF NIGERT A ’ —
IN THE LOKOJA JUDICIAL DIVISION
HOLDEN AT LOICOIA

‘Opl TUESDAY, THE 28™ DAY OF JUKE, 2016

BEFORE BIS LORDSHIP, HOROURAELE JUSTICE PHOEBE M. AYUA
JUDGE

SUIT NO: FHC/LKJ/CS/69/2015
BETWEERN:
MR, MINE ENOMEA .o AP‘PLICANT/RESFONDENT
AND |

i. THE COMMARDANT GENERAL, NIGERIA
SECURITY AND CIVIL DEFENCE CORPS
ABUJA. ,L:.RESPONDENTS/APPLICI—‘.NTS

z. THE COMMANDANT, NIGERIA 1
SECURITY AMD CIVIL DEFENCE - '
corps, LOKOIA. ' B

RULING

This Fuling relates to the Motion oh Motice brought by the Applicant, pursuant
to section 34(1)and ( 2‘)» of the Constitution of Féclera‘l Pepublic of Migeria, 1999
(as amendad) (the 1999 Constitufion and Order 26 Pules 2(1) and 3 of the
Federal High Court (Civil Procedurs) Pulzs, 2009, The application prays thee
Couri for the release of the trailer tanker of the Applicant, with Fegistration No.l/

LV211 AAA, which was impoundzd by the 2 pespondent in May, 2014 to the

Applicant as the mnocent rightful owner and payment of damages o the said
B 1’,;\
. oL L . _ - o I ) e
Applicant by the Respondents in the sum of H10million. d(.;&t.ﬁ AL
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Puling also relates to the Notice of Preliminary Objection filed by the

-

" Pespondents/Applicants to challenge the competence of the Applicant’s main
Mation for being incompetznt and therefore robbing this Court of the jurisdi«:tion |
to entzrtain it. On the 10/05/2016, the Applicant ‘was'grantezl leave by this |

Court to move their Motion.

The learmed Counsel for the Applicant, A. P. Udoma, Esg., holding the bricf of
the substantive Counsel, A. L. Norman, Esq.,' moved the application and

subrnitted that the Motion on Notice was dated the 16/12/2015 and filed on the

31/12/15. ' - |

He also submitted that the Motion was brought pursuant to section 44(1) and
(2) of the 1999 Constitution, Order 26 Fules 2(1) and 3 of the Federal High
Court (Civil Procedure) Fules, 2009 and thé inherent jurisdi«:tion of this Court as

preserved by section 6(6) of the 1999 Constitution.

The learmned Counsel referred to the two prayers in the Motion paper and

submitted that they were withdrawing prayer two.

~ He urged this Court to strike out prayer two. Learned Counsel submitted that
they were relying on the 24-paragraph affidavit and the documients annesed
thereto in this application.  He then adopted their written address filed in

sut» sort of the application and urged this Cowrt B grant their prayer 1.

O their part, learned Counszel for the Pespondents, E. S. Onu, E3q., submitbed
that in opposition to that application, the Pespondants filzd a Counter affidavit

of 25 paragraphs, deposed to by Anawa Audu, of the Legal Unit ofbke -HSCDC,
paragrap g ' o 70 RUg S,\
Loboja, Vogi State Command. The Counter Affidavit was clatedéthe 2501 /ﬁ)’i.f;ﬁk

. . . ' o z'/‘ ( .
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and filed on the same date, He submitted that they were placing reliance an all

| tl";e paragraphs of that Counter affidavit b appose this application.  Learned
Counsel also adopted their writken addresé as their argument in opposition t
the Counter Afﬁdavit and urged this Court to refuse the application. Learned
| Counsel alzo drew the Court’s attention to the further and Eetter Affidavit filed
and served by the Applicant an the Pespondents as a response to the Counter
Affidavit and that the 1% and 2™ Pespondents ﬁled a further counter affidavit of
16 paragraphs in response.  Learned Couhsel,' thereafter moved thé 1 and =
Pespondents” Motion on Natice which raized a Preliminary Objection to the
Cbl’ﬂ[f)@b?l’uie of the Applicant's/Pespondent’s main application. Learned Counseal
submittad that the Preliminary  Objection via _Mc»ti«:vn on Notice, dated the
22/01/2016 and filed on the 25/01/2016, was brought pursuant to Order 29
Pule 19(a) and (b) of the Federal High Court (Civil Procedure) Fulzs, 2009 and
under the inherent ji_n‘isclicti«:'n of this Court. He further sutu‘n_itl:e«:ll that the
Preliminary Qbjection asks for three (3) relicfs as Stated in the Motion paper.
That they also filed 2 J-paragraph affidavit in support of the Preliminary
Objection. He said they ware relying an all the paragraphs of the =aid affidavit
and he then adopted the written address also filed in support of the Preliminary
Objection and urged the Court to accept it as their submission in their

application. Finally, learned Counsel urged this Court to decline jurisdiction.

In response to the Pespondents’ Preliminary Objection, learmed Counsel for the
Applicant/FPezpondent submitted that they had filed a Peply on points of law to
oppose the Preliminary Objaction. That the RFeply on Points of law is dated the
18/03/16 and that it was filed on the same date. Learned Counsel subrmitted

that their arguments in opposition to the Preliminary Objection are contained in

MR. MIKE EKOMA v. THE COMMANDANT-GENERAL NSCDC, ABUJA & ANOR. SUIT NO: Fi i
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ifie Reply an paints of law together with the leqal autharitizs cited therein, He
adopted the submission in the Feply on Faints of law and urged this Court to
uphold their submissions. He also aclknowlzdged the further and better affidavit |
which he said the Applicant filed in FESponse o thé Pespondent’s Counter
‘affidavit against the Applicants miain am:»li«:ati':»n. | He»subn‘:itted ‘that they were |
relying on all the paragraphs of the Further and Better affidavit as well as the
docur ;:ents anneved thersto to urge the Court to, on grounds of equity and

disrégarding technically, grant their prayer.

Learned Counzel for the Fespondents further subrnitted that what the Applicant
was entitled 1o file after having received the Freliminary Objection was a
counter affidavit to the Preliminary Objection but that rather the Applicant filed

a document titled:

PEPLY  TO  THE  PRELIMINARY GBJECTION OF THE
RESPONDENTS/ APPLICANTS DATED 257 1 RUARY, 2016.

Learned Counsel submitted that they receivad the said Peply to the Preliminary
Objection and in reaction, the Pespondents filed a Peply on points of law dated
the  24/02/16 and filed on  the 50/03/2016. That " in the said
Respondants’/Applicants’ Feply on point of law, the Appliu:ant's/P,espu:u‘ldént’s
Peply was challznged for having been filzd out of time without the leave of
Court, etc. That after the Pespondents’/Applicants’ Peply on Point of Law, the
Applicant/Pezpondent was estoppesd from filing Further processes %%;4%%{7{%@

)

Applicant/Pezpondent file further priocesses,

i
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/a this juncture, the Applicant’s/Pespondent’s Counsel was quick 5 point out

r / that he did not adopt all the ather processes filed by them and that the said
/ proceszes have been abandoned by the Applu-unt/r‘ rvondent.

Well, the Muhnu on Motice filed by the Pes T’Ol'lt'!'“ntu/Al"l'llrdllL.v on  the
25/01/_,016 raised a Preliminary Ob wrtn n challenging the m:»mpwtenr' of the

Applicant’s/Fespondent’s Motion hersin, The Preliminary Objection will be ;'
considered  and  determined  first as the issue touches, ultimately, on the
competence or otherwise of this Court ko entertain the = Applicant’s/Pespondent’s

main Motion for release of his impounded vehicle.

ARGUMENT IN SUPPORT OF THE FRELIMIMARY OBIECTION FILED BY | ,‘f
WAY GF MOTIOR BY THE RESFOMNDENTS/APELICARTS ‘

In the Mation, a Preliminary QObjection was raised to the competence of this suit,

The sole ground of objection was stated thus:

This suit is not competent to imole the Jurisdiction or the Honourable I

Court. Farticulars of the graund aie stated as roflons:

a. The 1 and A‘ewpum/enrs Seplicants are entitted  to a pre-action

notice 3s 3 /775/7;/31‘._';1 condition pracedant o the suit,

b. The suit js not . .1/77/77H/7.,5L'/ through a due procass or law.,

The relicfe sought are skated to be:

1. A de Slaration that the 1% and 2™ Rr—"ﬁﬂuﬁdc’/?[b/ dpplicants are entitled to

pra-action nab'ce as a condition precedent to the suit.

ik
I
i
i
P
i

i

A declaration that the suit. is not conmimenced Hhraue J/? Jue process of faw;

and , ,
MR. MIKE EKOMA v. THE COMMANDANT-GENERAL NSCDC, ABLIA & ANOR.




[ 340 Order of hjs Honourable Court SUriking cut the syt ror want or
7'  Jurisdiction. | |

In the affidavit in Support of the Mation it is averred, inter alia, that the 1* and
2 Respc»rn:lents/ﬁ\p plicants did not recejye Pre-action notice from the Applicants

before the com Mmencerment of this action,

In the written address of Counzel for the P_éspandents/Applicants, “Briaf facts”

of the suit are given as follows:

My Lord. on the 1 Jdavof pay, 204 + a trucl with Registration Numper
Lagos X121 AL loaded with J2.000 litres of criyds Ol Was apprehendad
by officers and men OF the Nigeria Securitv and il Defence Corps, Aogy

State Comimand, Lokaja.

The s3id trucl CANing J3000 itres oF Cruda il was apprehended along
with cne 0/3/’/:/& CVatungy ('/77050/“ Doyl W hike he. (Najide) and the Jriver or
| the truck dttemptad to ESCG0E IToim arrest, Ngjide was knocked down by
g1 ONComing maotorcy e and he vas arrest2d. but the driver of the truck
escaped arrest. Najide (the 9NN suspect arrested then) made useriy
Information whitke uncisr IMEstgation perare peo nwas arraigned at the
Federal  High Court.  Lokoja 1ide 5 Chargs  No: FHG LR 98514,

Unfortunatel- Miay into tria) apide (ths .4C:u5r3d) escaped rrom

lawful custod) whjch eventually 31’3//ej his criminal trial, How ever the said
Olajide (Accused). the dri er of the truck who escaped arrest, the awner
of the <ajd lrucic and some athar ACrsons m/'/w were Jound culpable

through thorough i SSUIFIEN have heen on the wanted Nstonbhe 1 and

2" Respondents dpplicants.

B , - R _ i I . 1
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Surprisingh.  sometime  in Januan: 2016, the Applicant Respondent

| ? / brought an appiication bafore this Honcurable Court claiming ownership or
the said truck come ng 33200 litres or crude oil at the same time
claiming janorance of the crude o aarried by his truck, While he also |
Sdlaimed  damages for the apprehension or the said truck. The said -
application which was filad \icde or Maticn paper was done without any

»id

form  of = pre-action  notice  senved on the 1 and 2

respondents Applicants. hence the notice ar Freliminary, Objection.

Learned caounsel for the Fespondents/Applicants then raised two issues for the

determination of the Court as follows:

a. Whether the 1°t ang Respondents. \pplizants are entithed to pre action

natice bafore commencement of this action.

b. Whethar or not the case js properhy commencad by & due pracess of the

law,

ISSUE GRE

Onissue 1, it was submitted that the 1% and 2" Pespondents/Applicants belong
fo a Federal Government Agency which was established by the Migeria Se(:urity‘ ; |
‘and Civil Defence Corps Act, CAP. 16, Val. 12, LFN, 2004 (the N5CDC Act,

2002). Learned Counsel also submitted that by the Act, it is mandatory for a |

pre-action notice o be served an the 1% gnd 2 Pespondents/Applicants before i

the c.::mhﬁeru:ernerﬂ: of this suit. That by section 20(3) of the NSCDC Act, 2003, ' r '
; - ) .- . - _ ) ' . . R N TR V
it is provided that: ' ,\\(«\96 Ue DN
’ ' [ Q7 BANK
t
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Ao =uit shall be cormmenced against a member or the Board or the Commanaant

General or any ather officer or employee of the Corps bafore the oy ration of a
_ Iy
period of one manth after a writker notice of intention to commence the Suit

shall have been served on the Carps by the intzending Plaintiff or his agent.

It was the submission of learmed Counzel that it is clear from provision of

section 20(3) of the NSCDC Act, 2003 that pre-action notice is mandatory

condition which the 1% ang 2nd Respondents/Applicants are entitled to prior to

the commencement of any action against them. That in the present case, the

Applicant/Pespondent did ot comply with this mandatory condition before le
commenced  this action thereby divesting this Court of the jurisdictional

competence to effectively determine the case.,

He relied on the cass of FAVEMT V. L.G.S. C., OYO STATE (2605) Ait
FWLR (PT. 25.4) page 901 CA, where the Court of Appeal held that:

Fre-action notize is faundationg) and want or it is ratally injuricus as it will
not admit of any remedy whatsoever, Once 3 pre-action notice is not
aiven where it is necessarn L the action becomes ncurably derective ror

want of jurisdiction.

Learnad Counsel submitted that based on section 20(3) of the NSCDC Act, 2003

the case of FE4VEMT V., LGS C, OVO STATF (supra) the

u))
3
O

Respandents/Applicants are entitled ta pre-action notice as foundational to the
jurisdiction of this Court and that sirce the Applicant/Fespondent has failed to

comply with the condition precedent to serve g Fre-action notice on the 1% and

- pnd Fespondents/Applicants befors the commencement of this case, the Court

lacks the jurisdiction to entertain the Applicant’s/Pespondent’s suii}.

MR MIKE ZKOMA v. THE ¢ OMMANDANT-GENERAL NSCOC, ABUIA & ANOR. SUIT NO. F/-/C/I(iif'
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On  issue two, it was the argument  of learned Counsel  that the
.Appli_cant/F:.esr.»ondent did not commence this action by the mode of
Lommencement of an action given the natyre of his case. He referred to Order

SFules 1and 2 of the Federal High Court (Civil Pro«:edl,n“e) Rules, 2009.

Learned Counsel Submitted that the Mation of the Appli«:.ant/F‘_esporn:lent before

this Court contains reliefs ang claim for damages as it relates to pro;::erty,
particularly Prayers 1 and 2 of the Motion on Notice. That since prayers 1 and 2
of the Applicant's/F(esput:ndent’s Mation containg reliefs and claim for damaages, it |
is mandatory a3 provided in Order 3 Fules 1 and 2 of the Federal High Court
(Civil Frocedure) Rules, 2009, that such Uit be commencead by way of writ of
surmimons.

It was further submitted by learned Counsel thal the Class of cases that are
sUpposed 1o he commenced by way of ariginating application are caszas in
respect of Prerogative orders sych as habeas Lorpus, mandamus, Prohibiting

Cerfiorari and fundamental rights - enforcement, That cases Cannected with

-]

elections are to pe Lormimenced by way of petition. That the Present application
1oes not fit in as g Fundamental Human Rights enforcement case or procesding
15 1 does not ip any way comply with the Fundamental Human Rights
Enforcerment Procedure) Rules, 2009,

hat the Motion does not alsn 'Fit in as a Maotion demanding for any of the
rerogative orders of the Court.  That rather the Motion contains reliefs and
aim of damages in civil-action which the Rules of this Court _males ijr
andatory to be oo menced by way of writ of summons,

MR. MIKE EKOMA v THE COMMANDA/\/T'GE/VERAZ NECDC, 284 & ANOR, SUIT NO: FICRIE
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.‘fléurtl‘xerrru:n‘e, lzarmed Counsel submitted that the order of the Fules of this Court

under which the Applicant/Pespondent | brought his action makes his case
incurably bad in that order 26 Pules 2 (1) and 3 of the Federal High Court (Civil
Procedure) Pules, 2009 thy regulate interlacutory applications. That the Motion

bafore this Court does not howaver, qualify as an interlocutary application as

there iz no pending case before this Court on the same subject matter before

the application was braught. o : }

Learned Counsel said he was relying on their above submissions to urge this
Court to hold that the case before this Court is niot properly commenced by due
process of the law. '

In conclusion, learned Counsel argued that from their submissions above, it is
Clear that the Applicant/Pespondent did not serve a pre-action notice an the

Pespondents/Applicants before the commencement of this action, That it is also

clear that the suit was nor brought to the Court by due process of law. That

thiz Court therefore lacks the jurisdiction to entertain this case.

Learmed Counzel stated the determinants of the jurisdiction of a Court as

The c3se comes bafare the Court initiatad by dus process or law and upon

fulfillment of amy condition precedent (o the exerdise of jurisdiction,

Learned Counsel emphasized the importance of jurisdiction to z Court in its-
adjudicatory functions and again relied on the case of F4&YERF V. L.G.S. C,
VO STATE (supira) at Ratio 2, 5 and o. /;\’\; ie0 T:?(/€

O )
"'ANk 1.4
’7‘ oy .
o S G
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/ff/t Was the submission of Counsel also that when words used in statutes are
clear the Court is bound to give the word thejr ardinary meaning without resort
o any evternal or interna aid. He reliel on the chse of EEGELE V.
FOSTHASTER GENERAL (2011) ALL FWLR (Pi.576) 575 Ratio 5,

Learned Counse argued that from the legal and Judicial authorities cited above,
it is clear that this Court lacks the jurisdiction to entertain the case of the
Applicant/Pespondent i that he nevér served a pre-action notice on the
RespondenI:S/Applicants before he commenced this action as required by the
NSCDC act, 2003, and that the suit was not CoOmmenced by due process of law.
The learned Caunse urged this Cowrt to decline Jurisdiction and stiike out this
suit as it is the law that any action talen on the case without jurisdiction will
amount to a nullity no matter the diligenée or dexterity or brilliance displayed in
the conduct of the matter.

He relied on the case of AGUNDI V. COP. (2013) ALL FY/ip (PT.660) 1247
C.A. Ratio 2 at P.1276, | ’

Finally, he urged the Court to decline jurisdiction to strile out this suit for want
of jurisdiction.

QPPLICANT'S/ RESPONDENT'S REPLY 9 THE PRELIMINARY
IBJECTICN OF THE RESPOMDENTS/APPLICANTS

he Applicant’s/Pespendent's Feply to the Fespondents’/Applicants’ Preliminary
dbjection was filed o the 18/03/16. Learned Counsel for the Applicant/

espondent in the said reply argued that the Fespondents/Applicants brought

eir motion for Preliminary Objection pursuant to Order 29 pylet (S

. :{:’f‘; - wer ./'-——,‘, ;l
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f ;UIL Federal High Court (Civil Procedure) rul.:b, 2009 which relates partiﬁn‘farly to

/ originating summans and not mt“rlmrutuny application.

Learned Counéel also subrnitted LI:—:L Order 26 Pules 1 and 2 and Rule 7(2) of
the Federal ngln Court (Civil Pnucedum) Fules ”Huq empower this Court to
invoke its jurisdiction to enter tain the Mation af the Applicant/Respondent dated
the 31/12/15 in the interest ufjustlce.

It was also the submission of Counsel that the Order and or relicf sought by the

Applicant/Pespondent is for release of his tr uck U'Irlt was unldwrully detained in
absence of any order of 3 ¢ Court of competent jurisdiction.  That the Applicant

did exhibit a notice in wr iting in the affidavit in SUpport of the Motion to the 20

espondent/Applicant wha is & subc ardinate to the 15 pa =spondent/Applicant and
that by such notice, thay became aware of the Motion filed by the
Applicant/Pespondent o entitlz the Applicant to be heard by this Court for the
reliefs sought. |

The learned Counsel further submitted that this Court can, via its inherent
jurisdiction and discretionary, Powers  invoke  ts jurizdiction to hear the
Applicant’s/Pespondent’s Mol:i.:»n. He relied on .the case of BARAIYI V. THE
STATE (2001) 4 £C. (Pr.11) 18 and urged the Court to everdise its discretion

judiciously and judicially in allowing their application. : ]

Furthermore, learned Counsel submitted that the grounds on which  the
Respondents/Applicants based their argument to urge this Court to strike out
the suit and foreclose the Applicants/Pespondants f-"rm being heard are founded

2N mere technicality which no Court of justice and wqwty will permit tu override

substance and merir of the Case hefors it He cited and relied on tF ;; \.:'

MR, MIKE EKOMA v, THE COM/‘/A/VD/]NTG NERAL N5CDC, ABUJA & ANOR.
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AI.IU BELLO v. A.G. OYO STA TE (1.935) 5.C. IAND III,
o BRITISH AfchICAN INSURANCE C'OM’PANY LTD. V. EDEMAE -
SILLO (1993) Z NWILR (P’T 277) 567 AT 579,

[iﬁ%ﬂﬁl HIGHT eury

Learned Counsel urged this Court to, on the basis of the judicial authorities cited
above, to discountenance the Preliminary Objection as the same is based on |
mere technicality and as such lacks substancs to shut the Applicant/Respondent I};
|

f

from being heard on the merit. ' ' /

This Court was furthar referred to wrlu s 9(1) and (2) and 10(1) and (2) of the
Federal High Court Act.  Learned Counsel relied particularly on section 10 to
urge the Court to \f«lnd on the principles of equity and justice and invoke its
POWErs [ entertain the application of the Applicant/Respondent on equitable
grounds. He relied on the case of pMIG, LABORATORIES CORP I/ Frig LTD.
(2013) & WRN per Mohiammed, JSC, ; , | |

In conclusion, learned Counssl implored this Court to Consider his submission
above and to hold that the pr eliminary Objectic i of the Fespondents/Applicants

is premature and if upheld by this Court would inflict a great and irreparable

damage to the Applicant/Pespondent, That by the Court mvol ang its jurisdiction

to hear both parties it will help ch—' Court Fa det termine the merit of this matter,
Finally, he urged this Court to refuse the Pwlm‘nnmy Objection and set down the

Applicant’s/Pespondent’s Motion for hearing.

= trpee =™
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RESPONDENTS'/APPLICANTS’ RESPONSE  TO

/ PRELIMINARY OBJECTION.

The learned Counsel for the Fespondents/Applicants filed a P,éply an poiht of
law to the A|:v»plicant’s/Pespond«—':nt’s response to the Preliminary Objection. In
the said reply on points of law, learned Counsel raised an issue that the
Applicant’s/Pespondent’s Feply to the Preliminary Objection is not competent as
it was filed aut of time without the leave of .Cc'urt. | That by Order 26 Pule 5 of
the Federal High Court (Civil Procedurs) Fulss, 2009, the Applicant/Pespondent
had anly seven (7) days from the service of the Pespondents’/Applicants’ Mation
on Notice containing the Preliminary Objection.  That the Preliminary Objection
which is an interlocutory application was served on the Applicant/Pespondent on
the 29/02/2016. That the Applicant/Pespondent  filed  his Reply to the
Preliminary Objection on the 18/03/16 without the leave of this Court and
without payment of default fee by the Applicant/Fespondent.  That the Practice
Direction of the Honourable Chief Judge of this Court imposed default fee of one
thousand Nair.j only (M1,000.00) on defaulting party for each day of default.
That the period between 29/2/16 wharein the Preliminary Objection was served
on the  Applicant/Pespondent and  the 15/03/2016 wher the Applicant’s/
espondent’s Peply to the Preliminary Objection was filed is far above the seven
(7) days mandatorily allowed by the Pules That the Preliminary Objection havi‘ng
been filed out of time without the leave of this Court renders it i|1<:«t'|':'|p»'et‘el'nt.
That this implies that the Applicant/Fespondent. has no reply to the Preliminary

Objection as the sarne was filed out of time without the leave of the Court.

Learnad Counsel arguad that the submission of the Applicant's/Pespondent’s

Counsel  that  Order 29 Fule 1 (a) and () undar  which _ the
- P
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fLmrruﬁd Counsel argued that the submission of the Applicant :;/Pt—'spundcﬂts

/' Counsel that Order 29 Pule 1 (@) and (b) under which the Respondents/

Applicants brought their Prehminary Objection is only related to ougmdtmg

- summans and not interlocutory applmatlun is misconceived. Thdt Order 29 Rule

1(a) and (b) of the Faderal High Court (Civil Procedure) Rules, 2009 CONCerns
itself with a party who v disputes the Court's jur bdu-tmn generally and that it dues
not indicate exclusiveness o originating summons anywhere. mecd Counsel
maintained that Order 29 Pule 1(a) and \Ll) of the Pules of thlS Court is ot
particular to originating summaons but als«. concems itself with a party that

disputes the Court’s _wnsdn:tu‘»n generally. This Court was urged to so hold.

Furthermore, it was submitted that the Applicant/Pespondent also Misdirected

himself when he relied on Order 26 Pule 7(2) uf the Federal High Court (Civil
Procedure) Pules, 2000 to ¢ “hallenge the |u-m|Lu N of the e Respondents/Applicants
}that the application of th@ Ap| dlicant/Pespondent is neither a fundamental rights
Proceeding nor an interlacuto ory application since there is no substantive case
before this Court. That Order 26 Pule 7(2) is not applicable in this regard and
cannot save the incompetence of the Applicant’s/Pespondznt’s case as Order 26
Pule 7(2) relates to By Parte Order targeted at preventing delays in exceptional

cases wherein Maticon on Ne tice may Cause some irreparable damage. That the

‘Applicant’s/Pespondent’s application is alien to our jurisprudence and does not

have any foundation.

Learned Counsel reiterated his position that the 1% and 20 Raspondents are

entitled to pre-action notice which, in this present case, the Applicant/

Pespondant failed to serve on them before (umlmnunq this actr T Jgt what

the Applicant/Pespondent referred o as notice as mentiongd 4
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aur:purt of their Mation, Evhibit DL, is not & pre-action notice as it doe

fg /_,:f/ Indicate anything about any impending Court action.  That Exhibit DL is a mere

correa:u:hd@n«:& with the 2™ Fespondent/Applicant  herein. That assuming

| without conceding that Exhibit DL Was a pre-action notice, it was served on the
Z”d. Fespondent/Applicant anly wl'uereas the 1% Pespondent/Applicant also
needed o be served with a pre-action notice in his own right being a distinct |

party in this suit.

In addition, learned Counsel submitted that the Fespondents’/Applicants’
Preliminary Objection is not a mere technicality but fundamental to the just
determination of the case as Pules of Coeurt are meant ‘to be obeyed and that
justice entail= that things are done according to law.  He relied on the case of
APC V. OLONO (2013) ALL FWLR (PT. 668) 895 Ratio 5, 6 and 7. Lcarned
Counsel copied out the Fatins of the said case, and urged the Court o
discountenance the Applicant’s Feply on point of law and to strike out the
application before this Honourable Court as the Court lacts the jurisdiction to

entertain it.

RESOLUTICH OF THE ISSUES

At the hearing of the substantive application filzd by the Applicant/Pezpondent,
ac well as the Preliminary Objection of the P.espond@nt#/Aprﬂi"nts, ‘the learmed
Counsel for the Applicant/Pespondent applied to withdraw prayer 2 of their
Mation paper and urged the Court to grant their oral application and to strike
out the said prayer 2. The learned Counsel for the Fespondents/Applicants

objected to the withdrawal and striking out of the prayer two of the Motion

papar on the ground that it was too ake in the day for that mmlsuatsun as the

y‘
/f’ A c iR 'f‘ \
MR. MIKE EKOMA v. THE COMMANDANT-GENERAL NSCDC, ABUIA & ANOR. ./ 5(]]7' NO: F/‘/C/U\]/CS/GQK}Q] 5 age 16

/ rQ
: “:f/ o AN




[ Al

B

BT
FEDERAL HIG: « CURT
LOKoua '

pondents/Applicants  had joined issuss with the Applicant/Pesponda

e
-

o
the said prayer II.

Well, T must say that I have perused the processes of  the

P_esp«:;ndentS/Am:)Iicants filed in respect of this suit and it is correct that the

Fespondents/Applicants  have formulated issues in the written address of
Counsel in support of the Preliminary Objection containing arguments touching
on prayer 2 of the Motion paper. 'That, howaver, iz not encugh reason to
preclude the Applicant/ Fasponclant to apply to withdraw f:»l'aycer 2 of his Motion

paper if he is no longer interested in relying on it in his application.

Accordingly T make an order granting the application of the Applicant/

Fespondent to withdraw the prayer two of his Motion papar. The said prayer 2
is hareby struck out. Now there remains only prayer ona in the Motion paper of

the Applicant.

The Applicant moved his Motion and adopted his Writken Address in support.
The Pespondents also adopted their written address which was filed in support
of the Countar Affidavit to the Mation of the Applicant. The Pespondents/
Applicants Preliminary Objection was also moved and the same was responded
to by the Applicant/Pespondent. The Preliminary Objection challenges the
jurisdiction of this Court to entertain the Applicant’s/Pespondent’s Mation on
Notice as the same is incompetent. The 'gr«:»un'cls of the Preliminary Obje-:ti':»li
are that the Applicant/Paspondent did ot serve prie-action Motice on the

Pespondents/Applicants as required by law, precisely, section 20(3) of the

! -t

MSCDC Act, 2003 and that the Motion was not brought by due process of law.
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; ,\*‘*","’:Tl'ue Peply of the Applicant/Pespondent to the Preliminary Objection was filed

;/ aut of time and without the lzave of the Court and without paying the default

fee for late filing. But I have seen in the case file of this case before this Cc::Ln‘t,
Maotion on Notice filed on the 03/05/2016 seeking the leave of thr: Court to file
the Peply to thw Preliminary Objection and other accompanying processes out of
fime and also for an order deeming the said processes already filed and served
as having been properly filed and served, app nupl late default fee having been

paid.

The application, though filed and dwfcmlt fee of over N‘-! 000,00 having been
paid as shown on the face of the Muln N paper, was not moved, There is
however, evidence of filing an application before this Court, filed with a view to
seeking the leave of Court per anmq the Applicant/Fespondent to file their
Feply to the Preliminary Objcctlun and other ACCOMPanying processes out of
time. There is also evidence of default fees. That the application was not moved
and “granted before Preliminary  Objection was moved is not the correct
procedure but then should the Applicant/Pespondent Le punished for the
mistake of the Counsel? 1 think not. I therefore, recognize the Peply to the
Preliminary Objection fil=d by the Applicani:/Pcsr»c»rﬂpnL on the 02/05/2016 as
his Peply in opposition to the Praliminary Objection and 1 so hald. This Court
will rély on it as well. It is already in the file, See the case of FUMC’DOrI V.
ABORO (1991) 9 NWLR (PT.21-f) Ratio 19 at page 229 paragraphs E
where it was held by the C. A. that; |

The law is lntw that a Court can Suo Moty male reference to the case file

before it .md mal < use of any document it finds necessary.,
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| fSe= also the case of BADEJO V. FED MIN. OF EDUCATION (1996) § NWLR

(PT.446) 50 Ratio 10 where the Court held that a Court can take judicial

n« tice of documents in its record to determine & mdtttﬂ before it.

Then twa issues formulated by the Fespondents/Applicants in the written
address in suppart of the Preliminary Objection are apt and shall be takwn by

- this Court tu b the issues for determination.

First, let me determine the Preliminary issue raised by learned Counsel for the
Appli«:ant/F‘.esp«:»nclent as regards  the . Pespondents’/Applicants’ Preliminary
Objection having besn predicated on Order 29 Pules 1(a) and (b) of the Federal
High Court (Civil Procedure) Pules, 2009,

He arqued that Order 29 Pule 1 (a) and (b) relates particularly to ariginating
summans  and  not o interlocutory -applications  such  as  the

Respandents’/Applicants’ application.,

To my mind, the learned Counsel for the Pespondents/Applicants in his Peply g
point of law adequately answered that query. That the provisions of Order 29
Pule 1 (a) and (b) do nat concern, particularly originating summons, but rather

e directed at parties secking to F|‘|:|||r*l’l«']v4 the Court’s jurisdiction to entertain a
claim. That Order 29 only provides a procedure to be followed in bringing such a
Pt«ﬁllmimry Objection which the Pespondents herein have followad and 1 agree
with him. The Preliminary Obijection of the F Fespe »ndmis//lpphrantq Was properly
brought under Qrder 29 F'nlw lga) and (b) and I sa hold.

In the Peply to the Pr l-'llﬂlll'ldly Objection I absarve that learned Counsel for the

/ ZT,
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appealing with the Court o disregard the Preliminary Objection and hear the

~Applicant’s/Pespondent’s Mation on the merit on grounds of equity and justice.

On issue 1, the Appln,anL/Pclsrn'u'udent for L\amplc sought to rely on Exhibit DL
annexed to their rnff‘ davit in suppaort of the Mation on Notice and referred to it as
a pre-action notice to the 2N P.esp«:»ndent who is subordinate to the 1%

Pespondent and so the 1% and espondents via that Exhibit DL became
aware of the Applicant’s Motion. T have read Ex hibit DL, and agree with learned
Counsel for the Fespondents/Ar »phranrs that therz is nowhere in the said Exhibit
DL, a letter written by the Applicant’s/Pespondent’s Counsel, where there is
mention of the Applicant’s/Respondent’s intention to bring an action against the

Defendant for failure to relzase his impounded vehicle.

[ therefore, find that the Applicant/Pespondent did not give a pl;e—action notice
to the P.esp«::ndents/A|:»plicants as required by section 20(3) of the NSCDC Act,

and I so hold.

The pre-action notice iz a condition precedent to the institution of a suit against
the 1% and 2 P,esl:n:»ndei‘nts/App'I'icants and in the presént case no such
preachion notice was served on the Pe =spondents/Applicants which implies that a
condition precedent was not met before the Appll«:ant/P.esp':vndent instituted the
action against them. The suit js thereby made incompetent and this divests the
Caurt of the jurisdiction to entertain it. That failure to serve pre-action notice on
the Respondents/Applicants is fatal to the case of the Applicant/Pespandent and
I so hold. See the casz of MADUKOLU V. NKEMDILIM (1562) 2 SCNLR,
341 and the rase of FAYEMI Y, L.G.C.S. OYO STATE (supra)h

""‘.} [ {i " .‘
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Issue two, is whether or not this case was properly commenced through a due

& prc»ceSs of 'Iaw. It was argued that the A|f~|:»|ir:ant/P,espcmdent filed this suit by
/ - way of Mation an Notice when it is not an application for prerogative Orders .c:r
Fundamental Rights proceedings or an interlocutory appficatidn. That the m«jde
of commencement of the Applicant’'s/Pespondent’s i;uit'«_:'ught to have been. by
way of Mation on Notice. Learnad Counsel for the »Resl:ﬁ)nclents/AppIicants refied
on Order 3 Pules 1 and 2 aof  the Pules of  this Court.  The
Applicant’s/Pespondant’s Counsel did not ade=quately counter the submission of
the Pespondents’/Applicants’ submission on issue two and ‘in their Peply to the
Preliminary Objection stated that the ApplicanB/F.esp«:»ncIents failed to show
how their Maotion was b|‘«jugh1: by complying with Order 3 Pules 1 and 2 of the
Fedzral High Court (Civil Procedure) Pules, 2009, or some other law or Pules of
Court. If by relying on S. 41 of the 1999 Constitution the Applicant/Pespondent
may have had the wish to, | N commencing  this  suit  against the
Pespondernts/Applicants, proceed under the Fundamental Pights (Enforcement '-
Procedurs) Pules, 2009, the Appﬁcant/Pesp«:»ndent did not follow the procedure
laid down in Order 11 RPules 2 and 3 of the Fundamental Pight (Enforcement
Procedure) Fules, 2009. Tt cannct be said, therefore, that the. Applicant’s Motion
on Naotice is for the enforcement of his Fundamental 'P,ight to property. If it
wers a Fundamental Rights application, perhaps there would be no need to

serve a preaction notice on the Pespondents because of the urgency usually

(¥}

attached o Fundamental  PRights  cases. The Felief  sought Ly  the
Applicant/Fespondent is for an Order releasing his truck which was impounded
by the Pespondents/Applicants over 1S months ago without Order of a
competent Court. By Order 3 Pule 2(a) (i) of the Pules of this Court, the
0 TRUg

\% n
: 4«5"/0: FHC/LAI/CS/65, 045
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7 Applicant/Fespondent who is seeking a relief or IPITI«—'dy for a civil wrong ought

to have commenced this action by writ of summons. See Order 3 Pule 2(a)(i) of
the Federal High Court (Civil Procedure) Pules, 2009, Having failed to bring this
action by way of writ of summons, the Applicant/Pespondant has failed to
commence this suit aga'inst the Pespondents/Applicants by due pracess of law.
This makes the suit incompetent and ther 2by robs this Court of the jurisdictic n

to hear and determine the Applicant’s/Respondent’s suit.

I also agree with learned Counsel for the Pespondents/Applicants that the
Applicant/Respondent br«)ught his application tuﬂfnn: this Court under a wirong
OIdHI being Order 26 Pules 2(1) and (2) of the Pules of this Court which only
regulates mtuhxut«.ny application and his application not being an interlocutory
application it, therefore, fails. T therefore, find that the Applicant’ s/Respondent’s
Motion ﬂ:»n Notice was not properly commenced before this Court through due

process of law and I so hold.
Issue twa is also resolved in favour of the Respondents/Applicants.

Issue one and two have been resolved in favour of the Pespondents/Applicants.
In essence, the Preliminary Objection of the Respondents/Applicants succeeds
based on the grounds that no  pre-action noticz was served on the
Pespc»ndents/A;::plican'ts as manclatorily required by Section 20(3) of the NSCDC
Act, and that the action was not initiated by due process of law as the WIong
mode of commencemeant of an action, to wit: Motion on Notice was arlmrtéd in
bringing this suit before this Court instead of the correct mode of bringing the

action which is by writ uf summons. See Order 3 Pule 2 (a)(i) of the Federal

o TRug
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High Court (Civil Procedure) Pules, 2000, This Court is therefore, divested B

?

jurisdiction to entertain the Appli«:an’_t’s/P.espu:)ﬁdéht’s Maotion and I so hold.

Accardingly, although the Motion on Hotice of the Applicant was duly mc»ved.and
opposed by the P.espu:»ndents/Appli«:“mts heforiz this Court, now, having held that
this Court lacks the jurisdiction tt: ent\':»rtain the Applicant’s/Pespondent’s Motion,
[ will not tale any step towards considei‘ing and determining  the Motion on
Notice of the Applicant/Pespondent, as that would be an exercise in futiliw. Seea
the case of APE V. GLOMO (supra) Ratios 5, 6 and 7; where it was held,

| inter alia in Ratio 6 and 7 that:

The commencement of 3 suit is very: fundamental to the determination of
the issue of jurisdiction.  An action wrongh: commenced is inconpetent
and this will rob the Court of the jurisdiction to hear and determine
same... -

Rules of Court are to be obeved and compliad with, where breached or

not complied with. without any explanation, as in the instant case, Jt

cannat be over looked or swept under the carpet in favour of the party in

breach...
On the whale, T hald that the Praliminary Objection succseds, T hereby grant all
the 3 relisfs sought by the Pespondents/Applicants before this Court in this

case, as follows:

1. A declaraticn is mada that the 1% and 2™ Pespondents/Applicants are

entitled to a pre-action Maotice as a condition precedent to the suit.
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20A declaration is made that this suit was not commenced through due

pracess of the law, and

3. An Order of this Honc urable Court :,mhng uut the suit, for want of

Ajurisdiction.

| | UL GE
This shall be the Pulmq of this Court in this case. S e
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Homn. Justice ‘hmbﬂ i Ayua

Judge
Tuesday the, 268" day of June, 2016

Parties: Are all absent from the Court.

Appearances:  C. O. Ademala, Mrs, holding the bn@' of I. O. Norman, Esq.,
: for the Applicant and E. 5. Onu, Esq for the Respondents.
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ch. Justice Fi um_ue M. Ayua
Judge ' |
Tue:day the, 28" day of June, 2016
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