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RULING

. . . . . hi
The plaintiff by his writ of summons and statement of claim dated 27"

March 2015 commenced this suit on the 27" day of March 2015 for the

enforcement of his fundamental human rights. In the writ of summons and

statement of claim, the plaintiff claims as follows:

a. A declaration that the arrest and deiention of the plamtiff in o grimy. air

h.

tight, and tiny cell without jood or water for over 24 hours in police
division Afikpo, Ebonyvi Siaie on 30/10°2014 and 09/01/2015 are
unlawful, illegal and a gross violation of the plaintiff’s fundamental
human rights 1o liberpy, dignitv 10 human person, eic. as guaranieed
under section 35 and 34(1) of the Constitution of the Federal Republic of
Nigeria. 1999 (as amended) and Article 6 of the African Charier on
Human and peoples " rights (Ratification and Enforcement) Act, Cap 10

Lavws of the Federation of Nigeria, 2004, /_‘.’/f:‘l

A declaration thar the continued threct of or acival fninidation:.
harassment, molesiation and arrest of the plaintiff by the defendants are
unjustified and illegal as same violaies the plaintiff s fundamental humean
rights 1o liberry. dignin 1o human person. Fic. as guaranteed under
section 35 and 34(1) of the Constituiion of the Federal Republic of
Nigeria 1999 (as amended) and Article 6 of the Afiican Charter on
Human and peoples” rights (Ratification and Enforcement) Act. Cap 110

Lanws of the Federation of Nigeria, 2004,

An order of Cowurt awarding damages 1o the plaintifi aeainst the
defendants jointhv and severalh: in the sum of Nlm (One Million Naira)
being special and general damages for the violation of his fundamenial

human righis.



d. An order of Court directing the defendanis 1o ilender an wnreserved
apology 1o the plaintiff by publishing same i the Sun Newspaper and any

other Newspaper circulating around Ebonyi Siaie.

e. An order of perpetual injunction restraining the defendants, vwhether by
themselves, agenis, privies, servanmis, eic, from harassing. nolesting.,
mtimidating, arresting, detaining or however disturbing the fundanenial

human: rights of the plaintiff in relation 10 these same allegations.

AND such further or other orders as this Honovrable court may deem fit 1o

make in the circumstance of this case.
d - : bt : i
The 2™ - 6" Defendants filed -their statement of defence and
memorandum of appearance with Motion on Notice for extension of time to

regularize their processes on the 2™ dav of December 2015, ¢

Whilst the above were pending, this court on the 10" day of Mav 2016
directed parties to address it on the competence of thic suit gomy by the made

of commencement of the suit by the plamtify,

After several adjournments when this suit was adjoumed at the insiance
J :

of the parties for them to address the court on the competence of the suil. the

plaintiff finally filed his written address on the 17" day of Ociober 2016. while

the 1" Defendant filed his written address on the & dav of December 2016,



Parties however through their Counsel indicated their readiness to adopt
their written submissions on the competence of this suit on the & day of

December 2016 and consequently, this court granted them leave to do so.

Parties duly adopted their written addresses i this suit on the &' day of
December 2016. Counsel to the 2™ — 6" Defendants though did not file an
address on the issue, he nevertheless aligned himself with the submission of the

1% Defendant’s Counsel on the point.

From the written addresses of parties and as subsenbed by the plaintiff,

the 1ssue for determination in this case is: -

“vefiether the plaintiff can commence Iis action for tic enfurcemer
of his findamenial human rights by wrir of summons in view of the
provisions of the Fundamenial righus (Liforeemen: Procedire)

Kutles 20097

The summary of the submissions of the planuff 1s that he can well

3

1

commence this suit for the enforcement of his fundamental rights by means of
writ of summons and that having commenced thiz suit for the enforcement of

g G M

his fundamental human rights by means of writ of summons. thie suit 1s
competent. Counsel to the plaintiff relied heavily on the provision of Order 1]
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Judicial pronouncement in certain cases. The plantifi's counsel cited and relied

on the following cases (1) AGF vs. Abule (2005) 11 NWLR (pt 936) p. 369 at

n. 390/(2004) LPELR — 7330 (CA): (2) Director. $S8 vs. Agbakoba (1999) 5

NWLR (pt 595) 425/(1999) LPELR — 954 (SC) pp. 24 — 26. paragraphs A-G.

A-G. and A-F respectively to drive home his point.

Since the plaintiff and his Counsel have dwelled heavily on the above

expedient to revisit them.

In the case of Director of S.S.8 & Anor ve, Aghghobs (suprg). the

applicant. a legal practitioner. @ sepior advocats of Nigeme end ai the fime
President of & non-governmental human rights body based in Nigeriza called the
Civil Liberty Organisation (CLO) was invited by the Netherlands Ovganization
for International Developmen: and Coopergnan {02 E HMesee, He war
stopped by the officers of SSS from boarding plane and hig passporn was seizea
and impounded. The learmed Senior Advocate dzcided to commmence & suit for

the enforcement of his fundamental human rights by filing & Motion on Notice

4
<

before 2 High Court in Lagos. It must be noted that he dic not nitiie the sun

T}

by writ of summons but by Motion on Notice. The S55 did not file a counter

affidavit acainst hic Motion an Nofice  The lesmed trial ennrt refiised the

1

declaratory reliefs of the applicant at the trial Jevel on the ground that where

<

declaratory reliefs are involved, it is inapprepriate 1o come by way of Motion on
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Notice since declaratory reliefs cannot be made on pleadings. the trial court

relied on the case of Wallersteiner vs. Moir (1974) 3 ALL ER 271 where

Buckley L] had said:

it IS long been my experience and 1 believe it 10 be a practice of long
standing that the Court does not make declarations of righis either on

admission or in default of pleadings... hut only if the court is satisfied by

Lo — o
—r
(ﬂ;zf"{'
— <

The trial court also hinged its Judgment on the decision in Faponle vs.

evidence ™

Unilorin Teaching Hospital Board Maua;zelﬁem (1991) 4 NWLR (n1 183) 43 at
45 where it was held that: <4 declaratory Judgnient heing ¢t the discrerion of
the court 1o grami, can only be given where the Justice of the case veerrants i
having regard 1o the pleadings and evidence led in proof under section 136 of

the Lvidence act. A declaratory Judanient canmei therefore be cramed on

admission by pleadings ™

The trial court held that the Respondent at the trial court fail to depose to
any counter atfidavit. therefore, there is no pleading before the court for the
defence. The trial court held that the applicant s declaratory reliefs could not be
granted because he sought declaratory Judgment in default of Respondent’s

pleadings.

What was in contention at the apex court was whether the Court of

Appeal was right in overturning the decision of the trial court by granting
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declaratory reliefs sought by the applicant (now respondent on appeal) by
default of the pleadings of 555, who did not file any counter affidavit to the
application of the applicant at the trial court. In overturning the Judgment of the
trial court, the Court of Appeal per Avoola JCA hela that the principle 1n

Wallersteiner vs. Moir does not apphv in the case of Director of SS& vs.

A s e e

Agbakoba, he held that Enforcement of Fundamental Rights Proceedings has
special Procedure established by law as presented by the Fundamemal rights
(Enforcement Procedure) Rules. He said special procedure 1 fundamental right
proceedings cannot be equated with the normal procedure in actions triec¢ on the
pleadings and to which rules of pleadings apply. Fe¢ held that the prnciple m

Wallersteiner ve, Moir does not apply m the case of Director of SS5 vs.

obakoba because it 1S not & case ir, which the couit has been asked to make a

declaration on admission or default of pleadings or without 6‘\'idc—mcc/h\:v

' (el

At the Supreme Couri. the Colicitor Genes of the Fadaenon. © wiid 1
argue to the contrary with regards to the decision of Louit of Appeal per Ayoola
JCA by contending that declaratory Judgments are nat cranted as of right but
subject 1o certain conditions and restrictions and thal nowhere under the
principles laid down was a distinction made between & declaration sought under
the Fundamental Rights (Enforcement Procedure) Rules and the one sought

_ o ) . x A oty o e Gan X3 Bpd e A -
1_mr4m A wrii of SUMIMONS.  FE SUHLIIIGU Uit b prossisspes 2 ' "1' g SEERP T

case applied to admissions whether made under pleadings o7 in the enforcement
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P of a fundamental right action and that when the appellant (3S5) failed to file a

counter affidavit against the Motion on Notice, the appellants were deemed 10

have admitted all the facts deposed to in the affidavit, thereby making Waller

Steiner’s case applicable.

The Supreme Court while endorsing the position of the Court of Appeal
as against those of the trial court and the Solicitor Gereral of the Federation.
and while considering the provision of order 2 rule 1(1) of the Fundamental

Rights (Enforcement Procedure) Rules 1979, beld as follows:

“Lrom these. it 1s ohvious that there connor he anyv pleading where o
Motion on Notice is hroughi because e deposition 1 the aifidavii 1
support of the Maotion on Notice 1s not the saiie as mere ayermenis 1

siarement of clam or a siatement of ‘defenice whicl have 1 he supporied

with either a viva-voce evidence or docunienicii: e videnee. =
& 4 T
L

[ the case of an gffidavii GeeoliPpaiyIing i

eviderice in support of the Motiox on Noiice.

Similarly, an oFIQIRATING SUIIMONS 1§ 101 io same asyerin of supnoens. In
the case of the former no pleadings are emploved while i the case of 1he
[atier there are pleadings i the form of statement of claim, starehici oif

defence, reply eic’”

The Supreme Court went on that:

P e T r et R T = S PO O L L A I B A 2
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summons. it was wrong of the Jearned trial Judsee 1o bring 10 hear i s



case, the principle laid down by the cases of Wallersteiner's (supra) and

Ozowala (supra)”

The Supreme Court finally held m the case of Director. SS& vs
Agbakoba (supra) that the application of the principle in Wallersteiner s case 1S
limited to cases initiated by a writ of summons which call for pleadings and
calling of witmesses to testfy or admission by way of averments in the
pleadings. It must be said that throughout the length and breadih of the

Judgment in Director SSS vs. Agbaloba. the Courts did not endorse the use of

wrii of summons for initiating suits for the eénforcement of fundamental rnghts,
Rather the Court of Appeal and Supreme Cour clearly distinguished
Fundamental Rights Enforcement Proceedings from & tions fo be commenced
by writ of summons where pleadings like statement of claim, statement of
defence and reply are required and necessary arid when the prineipies m Waller

Steiner s case becomes applicable

—_

r/” T

(“\.

With respect to the case of AGE vs. Abule (supra) which the -ﬂ,.mnﬁ c

Counsel place heavy reliance on and quoted on the surface out of the rea

context. 1 have gone through the said case and 1 am of the considered view that

same is not a good authority on the point that wiit of summons can be used to

commence fundamental right proceedings or suite.

7.4

Lo enlisnts b 56T, BV fa Abpde’s oo the Annhcant did not commence

S e s maa

his action for the enforcement of his fundamental rights by writ of summons.
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The Respondent who was Applicant at the trial Lagos State High Court was
tried and convicted by Kano zone of the failed Banks Tribunal of the offence of
alleged failure to declare his interests in the loans granted by one Crystal Bank
of Africa Ltd to Companies in which he was Chairman or Director and for
failure 10 seek Central Bank of Nigeria's approval whilst a director of the
Crvstal Bank of Africa Ltd contrary to section 18(3) of the Banks and other
financial Institutions Decree No 25 of 1991 and punisheble under section 18(9)
of the said Decree. The appeal of the Respondent to the Special Appeal
Tribunal sitting in Lagos agamst his c‘onvictioln was dismissed. The Respondent
thereafier applied 1o the High court of Lagos State for the enforcemeni of lus
fundamental human rights which was granted by the High Court.

/) T E,’-
(?;::‘___\

The Attorney General of the Federation appealed 1o the Court of Appeal

el ot the cout of Annest conte Aed 1ot 3 - '-’”“]'-lr:fr»" At e T sy P
anag gt e courn o1 .h;)l'!f.d, CONENGEO ThHar ne commrad el O b Vo RO
e PP S & £ T, o S, T G ol TET R Dingis of e oan SO —
oi Sections {5}, 24(3) of Decree No 1€ of 1934 fortit an mqury mic the

decision of the failed bank tribunal by way of judicial review. Counsel to the
Respondent argued that the proceedings at the Jower courl were institited to
enforce the fundamental rights of the respondent to which the ouster clause in
Section 1(5) of Decree No. 18 of 1994 would not apply. 1t is of note that the
Respondent at the trial court amongst others had asked for declaratory rehefs

and order of certiorari in the suit for the enforcement of his fundamental rights.
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When the matter got to the Court of Appeal, the casc of Director. SSS vs.

Agbakoba was referred to where the Supreme Court held that declaratory and
other reliefs can be sought and obtained to enforce and protect fundamental
rights by filing an action in a High Court. ltwas the Counse! to the Respondent
amongst others who made submissions to the effect that the manner in which
fhe court is approached for the enforcement of 2 fundameintal nght does not
meatter and that once it is clear that the originating process seeks redress for the
infringement of the right so guaranteed under the Constitution and that the court
process could be by the Fundamental Rights (enforcement Procedure) rules or
by originating summons or indeed by writ of summons.

/=

——

While the Court of Appeal per Onoglhien JCA (as he then was) said 1t
agreed with the submission of the Respondent's Counsel. the court did not
decide on whether or not writ of summens ¢ b uset 1o COMMERc
fandamental rights suits when there is & specind procedure and mode of
commencing same which takes its source and roof from the Constitution. The
Court of Appeal onty made reference to wnt of summons i passing. What was

1

clearly decided in AGF vs. Abule by the Cour: of Appeal is that even though

one can enforce fundamental rights by way of declarations but not by way of
certiorari and that relief four of the Respondent being for order of certiorari 18
caught by the provision of section 1(5) of Decree No. 1§ of 1994 and that the

trial court lack jurisdiction to grant an order of certiorari in an application {or
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enforcement of fundamental rights while the court sustained the remaining
reliefs which the Court of Appeal said are permitied under fundamental rights

suits.

In the Supreme Court decision in Director, §SS vs. Agbakoba cited and

relied upon in AGE vs. Abule. the Supreme Court did not decide or hold that

writ of summons can be used to nitiate or commence fundamental rights suits

or actions. What the Supreme Court decided in Director SSS v, Arbaliobais

that the principle of law which stipulate that declaratory relief cannot be granted

on admission or in default of pleadings as held i Walle rsteiner ve Moir cat

only apply in cases o7 actions commenced by wiil of summion: viiiere siatement

At

of claim. statement of defence and reply are filed and not apphicatic in case of

Fundamental rights (enforcement Procedure) ruies which are special procedure

established bv lav zs presemied by the Fundomenta! Faghts (Enforcement

o)

Procedure) Rules.

Even in the case of AGF vs. Abule rehied upon by the Pla amntifi. the Court

A=
T

of Appeal per Salami JCA at page 22 paragraphs A — B held thai A

]

“qr s trite by a long line af cases which require nu citing of
authorities that if the law prescribes the maiier proceedings are 1o
I svmvsimnend or imitinted it i B that procedure only conld the

relief be sought ™
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Coming to the provisions of order II rule 2 of the Fundamental Rights
(Enforcement Procedure) Rules 2009 which clearly provides the manner and
mode of commencing fundamental right suits and which must be complied
with: same does not include writ of summons as one of such modes o manner

fundamental rights actions can be nitiated.
Order II Rule 2 above provides:

“An application for the enforcement of the fundamental rights may he
made by any originating process accepted by the couri whici shall

subject 1o the provisions of these Rules, lic withou leave of court Y e
/r’ —
.::=.<:/ 3
Yy

The word “application” as used in order 1l rule 2 of the Fundamental
Rights (Enforcement Procedure) Rules 2009 cannat be nterpreted or construed

to include writ of summons. Under the provision of erder I of the Fundamental

Righis (Enforcement Procedure) Rules 200+ wiich ir the eppiication and
interpretation provision, “application” was defmed to mean “an GppHcaiion

hrought pursuant lo these Rules by or on behiali of any person 1o cifuree or
secure the enforcemeni of his fundamemal rights” while “appi icant’ was
defined to mean “ a party who files an application or o whose behalf an
application is filed under these Rules™ and “Respondent” was defimed 1o mean
“a party against whom a human rights case has been mstieied wnder these

Kutes . Lastly,  RKuies  was  aejied 1o medn § snuaincnids g

(Enforcement Procedure) Rules and any amendnicnis 10 then
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A community reading of the above provisions defining the above
mentioned relevant words show that “an applicotion” and “any originaiing
process accepied by the court subject 1o the provisions of ‘these Rules” referred
to under order 11 Tule 2 of Fundamental Rights (Enforcement Procedure) Rules.
2009 cannot be interpreted to include writ of summons. There is nowhere under
the Fundamental Rights (Enforcement Procedure) Rules 2609 writ of summons

1s conceived or contemplated.

One is not unmindful of the provisions of order XV rule 4 of the
Fundamental Rights (Enforcement Procedure} Rules which provicdes that the
Civil Procedure Rules of the court for the time being in force should be resorted
{o in instances not covered by Fundamental Rights Enforcement Rules. The
Plaintiff cannot hide under the provision of order >V rule 4 to resort {o use of

L 5 s ) . o T e I I TP e T T
WL ©F summons because the Fundazmental moht Bntoregment rule: Lac mene

adequale provisions on mode and manner of COMMEnCnY O jinatiy

—
i
= s
{ —

A Law or Rule cannot be read to contain provisions which iend to defeat

fundamental rights actions.

or destroy the purpose and aims for which it is sef to achieve. Using the

~D

provisions of orders 11 rule 2 and XV rule of Fundamental Rights Rules 10

irannrt vt Af cummance ar ane af tha madac Al cammencino firndgmental mohte

suits is tantamount to defeating or destroy the essence. purpose. aims and the

objectives of the Rules which is pursuit of a speedy and efficient enforcement
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and realization of human rights. See paragraph 3(f) of the preamble to the

Rules. The Fundamental Rights (Enforcement Procedure} Rules is a set of
special procedure specifically provided for the enforcement of fundamental
rights which unequivocally makes provisions for modes of commencing

fundamental rnights cases.

The Rule is unique and special rules of procedure which takes 1ts root
from the provision of section 46(3) of the constitution of the Federal Republic

of Nigena.

The law with respect to interpretation of any iaw, legisiaiion o document
1¢ that same must be read holistically not i fragments o z¢ to gamner the

intention of the author or maker see FRWN ve Darive (2011} LPELR — 4151

{CA ). Thisiethe common and cardmnal principle of interpretetion

The Supreme Court per Muhaminad 15T i Nigenan Amiyy ve Amin-

Kano (2010) 5 NWLR (Pt. 1188) 429 at 457 had opined as follows:

[=N

Although exhibit P45 is not aii Aci of parlicmient or ¢ piece of any
legislation, it is a document writlen witiv a particular purpose. In arder
10 read the mind of the maker or author of that documeni. i s necessary
10 subject such document to an appropriate rele of imterpretation that ¢

passage is firsi interpreted by reference tohat follosws . 1his makes i
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mandatory for one to read the whole passage or document and every part

of it should be taken into account”

Applying the above canon of interpretation as endorsed in the judicial
authorities above cited will mean that in order to know or discern the intent of
the provision of order II rule 2 of the Fundamental rights (Enforcement
Procedure) Rules 2009, with respect to mods of commencing Fundamental
Rights Suits or actions the whole provisions of the Rules must be read
holistically. not in fragments and reference must be made 10 other relevant

provisions of the Rules.

Coming from the above premise and a glance 2i the relevan provigions of

the Rules. leave no one in doubt that facts and allegations bordering on breach

of fundamental rights are to be proved by affidevit evidence and nat athierwise.

See thie provisions of orders II rules 3. 4. € and . creer W orale dfa ) arger Vi
rules 2 and 5: order VIII rule 2 and appendix A(2)(3) of the Rujes. /’3’:1

NTE

e

On the contrarv, facts and averments in action commenced bv writ of
summons are proved by witness statement on ocath and oral examination of
witnesses and tendering of documents at the trial as provided under the
provision of order 20 rules 1, 3 and 4 of the Civil Pracedure Rules of this court.
AITIAAVIT eVIAENCE IS ACOPLEA dli USCU L1 dubiluaiiviies bamis s o AR

speedv and efficient enforcement and realization of human nghts as agamst

actions commenced by writ of summons and statement of claim where witness
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depositions do not become evidence until afier same has been adopted by the
witness who will then be subjected to cross examination for his evidence to be

complete and given probative value.

Furthenmore, a comparison of the two procedures will show that writ of
summons 1s not contemplated as a mode of commencing fundamenta! right

actions.

Order IV rule 1 of the Fundamental rights {enforcemen: Procedure) rules
provides that apphcation for the enforcement fundamental rights shall be fixed

for heanng within 7 davs of filing. Order Il rule 6 provides that respondent has
£ I

5 days within which to file his written address end counter affidavit while ruie 7
of the same order provides that an Applicant shall fiie his address on point of
law and further affidavit within 5 days.

Cenversely as would be seen from the van o semmons ol
Defendants were given 30 davs within which 1o sarance. clatement
of claim is filed thereafter ta be followed by the filing of statement of defence
nuch later. The Plaintiff will then file lus reply 1o the Defendant’s statement of
defence within 14 days of service of the statemen: of defence. 1t goss on and on
Iike that until pleadings are completed before fixing dates for hearing. All the

ALOVE enueTaled Choiis O L.rl(ll‘-Ctl{I!c ASMER LEIVEE 9 ) 63 GULSIIES gk (05 T

writ of summons are not contemplated under the Fundamental Rights
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(Enforcement Procedure) Rules whose aimms and objectives among others 1s

speedy and efficient disposal of fundamental rights suits.

To buttress the point that the use of writ of summons is an aberration and
not an application recommended and recognized under the Fundamental Rights

rules. the Supreme Court in the case of Unilorin vs. Oluwadare (2006) LPELR -

3417 (SC)2 (2006) 14 NWLR (pt 1000} 751, held that

“ right 1o studenship not being among the rigits gucramieed 0y [99Y

constitution, the only appropriate method by which the Respondent could

have challenced his expulsion was for him 1o have conmicnced the action
(% .

with a writ of summons under the applicable vules of covrt”

Furthermore. one of such non-compliance with the provisions of the
Fundemental Fighic {Enforcement Procedure ) Rules whick fhe Furles frowns al
and treated as fundemental irregulerity and mourable defect in one winch relais
to mode of commencement of fundamental right actions. See the provision of

order IX rule 1 of the Rules.

On a more serjous note. the importance of adherence to the provisions of
Fundamental rights (Enforcement Procedure) Rules. 2009 has been held to be

sacrosanct which must be followed to the letter.



On whether an action founded on Fundamental Rights (Enforcement
Procedure) Rules is subject to the other rules of court, the Court of Appeal in

the case of Enukeme vs. Mazi (2014) LPELR- 23540 (CA) held as foliows:

“I must start by stating the obvious, thal fundamenial righis enjorcement
procedure is sui generis, being speciallv and specifically designed witli
its own wumigue rules by the Constiiution 16 address issues  of

fundamental rights of persons protecied vnder the Constingion.

Of course, consideration of issues fornded on hreaches of fundamental

rights in this case musi be handled within the exclusive confines of e

Fandamental Rights (enforcemeni Pracedure) vides af 2008 which

actually canie to correct some perceived virongs and hiardship wiicl the

1979 rules (fashioned after the 1979 Conetinion) coused o Applicanis

seeking enforcement of their fundamenio! vigles espociany nthe arear
ra

of adherence o undue Technicaliics and delays i daernining

applications ™ g

In Skve Bank vs. Nijoku & Ors (2016) LPELR-40447 (CA) at page 19

paragraphs A — B. the Court of Appeal held as follows:

“We have stated several tinies thar an aciion founded on Fundanienial
Rights (Enforcement Procedure) rules is sui generis and is not subject 1o

the other rules of court except expressiy adopied to fill o lecuna i the
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Fimdamental Rights (Enforcement Procedure) Rules 2009 by the Chief

Justice of Nigeria™

There is nowhere in the rules where the use of writ of summons was
expressly or impliedly adopted and there 1s no lacena created m the Rules with
respect to mode of commencing Fundamental Right actions which the use of

writ of summons tend to fill.

Flowing from the above therefore. it is clear beyond all doubts that the
use and adoption of writ of summons by the plaintiff as a means of enforcing

his fundamental rights in this case is an aberration, misadventure and grossly

mappropriate thereby constituting an abuse of the process of this court.
/’T_‘

The employment or use of judicial process is regarded generally as an

e

abuse when a party mmproperly uses judicial process 1o the imehon and

annovance of hic opponemt and the effective edmonistration of wshce see Ojo &

Ors vs. AG. OYO State & Ors (2008) LPELR — 2379 (8C): (2008 15 NWLR

(P1. 1110) 577: First Bank of Nig, Plec ve. T.S A Industries Ltd (2012} LPELR —

9714 (SC )

The law is settled and it is that a court is onlv competent 10 exercise

jurisdiction in respect of any matter where the following coexist:

(1)1t is properhy consiituied as regards nunihers and qualification of s

members and no member is disqualified for one reason or the other.
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(2) The subject matter of the case is within its jurisdiction and there is no
Jeature in the case which prevents it Jrem exercising its jurisdiction,
(3) And the case comes by due process of lave and upon fulfilmen: of any

condition precedent 1o the exercise of jurisdiction sce Nwankwo &

Ors vs. Yar ' Adua & Ors (207 ) LPELR — 27109 (8Cy; (2010) 12 NIvLR

(P1. 1209) 518 (SC): Madukolu vs. Ni-emdilin (1962} 2 SCNILR 34].

1 therefore agree with the submission of the Counsel (o Defendants that
the present suit as instituted by the plaintiff constitute an abuse of court process.

The sole issue formulated by the plamtiff is resolved against him.

I hold that this suit as commenced by the plaintiff is incompetent and

same 1is accordingly struck out.

Tecss YeaF IR i . z i = R T T P A e . o
here shall ke B4 OFQST 2% ¥ costs. Lamatt RO Ded® they FEERTITVE
CQSLs,
oy

HON, JUSTICE AEINTAYQ ALUKO
FEESIDING JUDGL
16 ~€01=2016

ENDORSEMENT
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